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SLS 12RS-162 ORIGINAL

Regular Session, 2012
SENATE BILL NO. 251

BY SENATOR MORRISH

INSURANCE CLAIMS. Createsthe Louisiana lnsurance Fraud Prevention Act. (8/1/12)

AN ACT
To enact Part 11-A of Chapter 7 of Title 22 of the Louisiana Revised Statutes of 1950, to be
comprised of R.S. 22:1931 through 1942, relative to insurance fraud; to provide
definitions; to prohibit insurance fraud; to provide for civil actions and monetary
penalties; to provide with respect to civil investigative demand and deposition; and
to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. Part 11-A of Chapter 7 of Title 22 of the L ouisiana Revised Statutes of
1950, comprised of R.S. 22:1931 through 1942 is hereby enacted to read as follows:

PART 11-A. LOUISIANA INSURANCE FRAUD PREVENTION ACT

8§1931. Legidativefindings

Thelegidaturefindsthat to protect the health, safety, and welfar eof the

citizens of this state, the attorney general of Louisiana and his assistants shall

be agents of this state with the ability, authority, and resour cesto pursue civil

monetary penalties, liguidated damages, or other remedies to protect the

integrity of the insurance industry from persons who engage in fraud,

misrepresentation, abuse, or other illegal practices, asfurther provided in this
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Part,in order toobtain paymentstowhich theseinsuranceprovider sor per sons

are not entitled.

81932. Definitions

As used in this Part the following terms shall have the following

meanings unless a different meaningis clearly required by context:

(1) "Administrative adjudication” means adjudication and the

adjudication process contained in the Administrative Procedure Act, R.S.

49:950 et seq.

(2) " Agent" means a person who is employed by or has a contractual

relationship with another person or who acts on behalf of that per son.

(3) "Attorney general" means the party authorized to institute a

proceeding or take other authorized action as provided in this Part.

(4) "Billing" or "bill" means submitting, or attempting to submit, a

claim for _goods, services, or supplies.

(5) " Billing agent" means an agent of a per son who performsany or all

of the person's hilling functions.

(6) "Claim" includes any request or demand, including any and all

documentsor information required by federal or statelaw or rulesubmitted to

an insurer for payment. " Claim" may also include any entry or omission in a

cost report or similar document, book of account, or any other document which

supports, or attempts to support, the claim. A claim may be made through

paper or eectronic means. Each provided service may betreated asa separate

claim or several services may be combined to form one claim.

(7) " Department" meansthe department of insurance.

(8) " False or fraudulent claim" meansa claim submitted by a per son or

hisbilling agent knowing the claim to befalse, fictitious, untrue, or misleading

in regard to any material information. " False or fraudulent claim" shall also

includeaclaim which ispart of a pattern of incorrect submissionsin regard to

material information or which is otherwise part of a pattern in violation of
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applicable federal or statelaw or rule.

(9) " Good, service, or supply" meansany good, item, device, supply, or

service for which a claim is made, or is attempted to be made, in whole or in

part.

(10) "lllegal remuneration” means the solicitation, receipt, offer, or

payment of any remuneration, including but not limited to kickbacks, bribes,

and rebates, whether in cash or in kind, for the following:

(&) Inreturn for referringan individual to ahealth careprovider, or for

referring an individual to another person for the purpose of referring an

individual to a health care provider, or for the furnishing or arranging to

furnish any good, supply, or servicefor which payment may be made, in whole

or in part, under an insurance plan.

(b) In return for purchasing, leasing, or ordering, or for arranging for

or recommending pur chasing, leasing, or ordering, any good, supply, or service,

or_facility for which payment may be made, in whole or in part, under an

insur ance plan.

(c) Toar ecipient of goods, services, or supplies, or hisrepr esentative, for

which payment may be made, in whole or in part, under an insurance plan.

(11) "In€ligible member" means an individual who is not €ligible to

receive insur ance benefits under an insurance contract.

(12) "Insurer" meansany person or other entity authorized to tr ansact

and transacting insurancebusinessin thisstate. Notwithstanding any contrary

provisionsof R.S. 22:242(7) or any other law, requlation, or definition contained

inthisTitle, a health maintenance or ganization shall bedeemed an insurer for

pur poses of this Part.

(13) "Knowing" or "knowingly" means that the person has actual

knowledge of thefalsity of theinfor mation or that the person actsin deliber ate

ignorance or recklessdisregard of thetruth or falsity of the information.

(14) "Managing employee" means a person who exer cises oper ational
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or _managerial control over, or who directly or indirectly conducts, the

day-to-day operations of a person. " Managing employee’ shall include but is

not limited to a chief executive officer, president, general manager, business

manager, administrator, or director.

(15) "Member" meansan individual whoiseligibletoreceiveinsurance

benefits through an insurance contract.

(16) " Misrepresentation” means the knowing failure to truthfully or

fully disclose any and all information required, or the concealment of any and

all information required, on aclaim or aprovider agreement, or the making of

a false or mideading statement to the department relative to an insurance

program.

(17) "Order" means a final order imposed pursuant to an

administrative, civil, or criminal adjudication.

(18) " Ownership interest” meansthe possession, directly or indirectly,

of equity in the capital or the stock, or theright to sharein the profits, of an

entity.

(19) "Payment" means the payment to a person from an insurer

pursuant to a claim, or the attempt to seek payment for a claim.

(20) " Person" means any person furnishing or claiming to furnish a

good, service, or supply who is compensated by insurance proceeds as well as

any other entity defined asaperson by federal or statelaw or ruleand a per son-

in-fact.

(21) " Person-in-fact” means an agent who directly or indirectly

participatesin management decisions, hasan owner ship interest in the person,

or other personsdefined as a per son-in-fact by federal or statelaw or rule.

(22) " P.O.S.T.-certified" means peace officer standards and training

certified asestablished by theL ouisiana Peace Officer Standardsand Training

Council.

(23) " Property" meansany and all property, movable and immovable,
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corporeal and incor por eal.

(24) " Provider agreement” means a document required as a condition

of enrollment or participation asa person in an insurance program.

(25) " Recoupment” meansrecovery through thereduction, in whole or

in part, of payment to a person.

(26) " Recovery" means the recovery of attempted benefits pursued,

over payments, damages, fines, penalties, costs, expenses, restitution, attor ney

fees, interest, or settlement amounts.

(27) "Rule" means any rule or regulation promulgated by the

department in accordance with the Administrative Procedure Act and any

federal ruleor regulation promulgated by thefeder al gover nment in accor dance

with federal law.

(28) " Sanction" shall include but is not limited to any or all of the

following:

(1) Recoupment.

(2) Posting of bond, other security, or a combination ther eof.

(3) Exclusion as a person.

(4) A monetary penalty.

81933. False or fraudulent claim; misrepresentation; prescription

A. No person shall knowingly present or causeto bepresented afalseor

fraudulent claim in violation of R.S. 22:1924.

B. No person shall knowingly engagein misr epr esentation or make, use,

or causeto be made or used, afalserecord or statement to obtain payment for

afalse or fraudulent claim from an insurer.

C. No person shall knowingly make, use, or cause to be made or used,

afalserecord or statement to conceal, avoid, or decrease an obligation to pay

or transmit money or property toan insurer.

D. No person shall conspire to defraud, or attempt to defraud, an

insurer through misrepresentation or by obtaining, or attempting to obtain,
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payment for afalse or fraudulent claim.

E. Each violation of this Part may betreated as a separ ate violation or

may be combined into one violation at the option of the attor ney gener al.

F. Where the person is providing medical services, no person shall

knowingly submit a claim for goods, services, or supplieswhich are medically

unnecessary or which wer e of substandard quality or guantity.

G. No action brought pursuant tothisPart shall beinstituted later than

ten vears after the date upon which the alleged violation occurred. For

violationsinvolving a scheme or cour se of conduct, no action pursuant to this

Part shall be instituted more than ten years after the latest event formula

component of the scheme or cour se of conduct.

81934. Civil actions authorized

A. Theattorney general may institute a civil action in the courtsof this

stateto seek recovery from any person or personswho violatethe provisions of

this Part.

B. An action by a prevailing defendant to recover costs, expenses, fees,

and attorney fees shall be ancillary to and shall be brought and heard in the

same court asthecivil action brought pursuant to the provisions of Subsection

A of this Section.

C. (1) A prevailingdefendant may seek recovery only for costs, expenses,

fees, and attor ney feesif thecourt finds, following a contradictory hearing, that

either of thefollowing applies:

(a) The action was instituted by the attorney general pursuant to

Subsection A of this Section after it should have been determined by the

attor ney gener al tobefrivolous, vexatious, or brought primarily for thepurpose

of har assment.

(b) The attorney general proceeded with an action properly instituted

pursuant to Subsection A of this Section after it should have been deter mined

by theattor ney gener al that proceedingwould befrivolous, vexatious, or for the
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pur pose of har assment.

(2) Recovery awarded to a prevailing defendant shall be awarded only

for those reasonable, necessary, and proper costs, expenses, fees, and attor ney

fees actually incurred by the prevailing defendant.

D. An action by a prevailing defendant to recover costs, expenses, fees,

and attorney fees may be brought no later than sixty days after the rendering

of afinal nonappealable judgment.

81935. Burden of proof: prima facie evidence; standard of review

A. Theburden of proof in an action instituted pur suant tothisPart shall

be a preponder ance of the evidence, except that the defendant shall carry the

bur den of proving that goods, services, or supplieswer eactually provided toan

gligiblerecipient in the guantity and quality submitted on aclaim. I1n all other

aspects, the burden of proof shall beasset forth in the Code of Civil Procedure

and other applicable laws.

B. Proof by a preponderance of the evidence of a false or fraudulent

claim or illegal remuneration shall be deemed to exist under the following

circumstances:

(1) If the defendant has pled gquilty to, been convicted of, or entered a

plea of nolo contendereto, or participated in a pre-trial diversion program for

acriminal chargein any federal or state court when such charge arises out of

circumstances which would be a violation of this Part.

(2) _If an order has been rendered against a defendant finding the

defendant to have violated this Part.

C.(1) The submission of a certified or true copy of an order, civil

judgment, or criminal conviction or plea shall be prima facie evidence of the

Ssame.

(2) Thesubmission of thebill of infor mation or of theindictment and the

minutes of the court shall be prima facie evidence as to the circumstances

underlying a criminal conviction or plea.
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D.(1) In determining whether a pattern of incorrect submissions exists

in regard to an alleged false or fraudulent claim, the court shall give

consideration tothemateriality of thetotal amount of theincorrect submissions

by aperson in relation to the total claims submitted by the per son.

(2) "Material" or " materiality" asusedinthisSubsection shall havethe

samemeaning asdefined by rulesand r egulations promulgated by the attor ney

gener al in accordancewith the Administrative Procedur e Act which incor por ate

the definition of "material” or "materiality” recognized by the American

| nstitute of Certified Public Accountants.

81936. Civil monetary penalty

A. In acivil action instituted in the courts of this state pursuant to the

provisions of this Part, the attorney general may seek a civil monetary penalty

provided in R.S. 22:1934 from any of the following:

(1) Any person sanctioned by order pursuant to an administrative

adjudication.

(2) Any person deter mined by a court of competent jurisdiction to have

violated any provision of this Part.

(3) Any person who has violated a settlement agreement entered into

pursuant to this Part.

(4) A person who has been charged with a violation of R.S. 22:1924.

(5) A person who hasbeen found liablein a civil action filed in federal

court pursuant to 18 U.S.C. 1347 et seq., or 42 U.S.C. 1320a-7(b).

(6) A person who has entered a plea of guilty or nolo contendereto or

has participated in a pre-trial diversion program for, or hasbeen convicted in

federal or state court of criminal conduct arising out of circumstances which

would constitute a violation of this Part.

B.(1) If aperson issanctioned by order pursuant to an administrative

adjudication and if judicial review of the order is sought, a civil suit may be

filed for imposition and recovery of the civil monetary penalty during the
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pendency of such judicial review. Thereviewing court may consolidate both

actions and hear them concurrently.

(2) If judicial review of an order issought, theattor ney general shall file

theaction for recovery of thecivil monetary penalty within oneyear of service

of the petition seeking judicial review of theorder.

(3) If nojudicial review of an order issought, the attorney general may

filethe action for recovery of thecivil monetary penalty within oneyear of the

date of theorder.

(4) Any action brought pursuant to the provisions of this Part shall be

filed in the Nineteenth Judicial District Court for the parish of East Baton

Rouge.

C. Intheinstance of a state criminal action, the action for recovery of

thecivil monetary penalty may be brought aspart of thecriminal action either

through abill of information or through amotion filed by theattorney general's

office; otherwise such action shall be brought within oneyear of thedate of the

criminal conviction or final plea.

D.(1) Inthecaseof acivil judgment rendered in federal court, theaction

for recovery of the civil monetary penalty may be brought once the judgment

becomesenfor ceableand no later than oneyear after written notification tothe

attorney gener al of the enfor ceable judgment.

(2) In the case of a criminal conviction or plea in federal court, the

action pursuant to this Section may be brought once the conviction or pleais

final and nolater than onevyear after written notification totheattor ney gener al

of therendering of the conviction or final plea.

(3)_Any action brought under the provisions of this Subsection shall be

filed in the Nineteenth Judicial District Court for the parish of East Baton

Rouge.

E. If an action is brought pursuant to this Part, the request for the

imposition of a civil monetary penalty shall only be considered if made part of
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theoriginal or amended petition either through abill of infor mation or through

amotion filed by the attor ney general's office.

81937. Recovery

A.(1) Actual damagesincurred asaresult of aviolation of theprovisions

of thisPart shall berecover ed only once by theinsurer and shall not be waived

by the court.

(2) Except as provided in Paragraph (3) of this Subsection, actual

damages shall equal the difference between the amount the insurer paid or

would havepaid and theamount that should have been paid had not aviolation

of this Part occurred, plus interest at the maximum rate of legal interest

provided by R.S. 13:4202, from the date the damage occurred to the date of

repayment. Actual damagesshall includeinvestigativeexpensesincurred by the

insurer.

(3)_If the violator is a managed care health care provider contracted

with a health insurer, actual damages shall be determined in accor dance with

theviolator's provider agr eement.

B. Civil fine. (1) Any person whoisfound to haveviolated R.S. 22:1924

or 1933 shall besubject toacivil finein an amount not to exceed ten thousand

dollars per violation, or an amount equal to threetimesthe value of theillegal

remuneration, whichever isqgreater.

(2) Except aslimited by this Section, any person who is found to have

violated R.S. 22:1924 or 1933 shall be subject to a civil finein an amount not to

exceed threetimesthe amount of actual damages sustained by theinsurer asa

result of the violation.

C. Civil monetary penalty. (1) In addition to the actual damages

provided in Subsection A of this Section and any civil fineimposed pur suant to

Subsection B of this Section, one or more of the following civil monetary

penalties shall beimposed on the violator:

(a) Not lessthan five thousand dollar s but not mor e than ten thousand
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dollars for each false or fraudulent claim, misrepresentation, illegal

remuneration, or other prohibited act provided in R.S. 22:1924 or 1933.

(b) Payment of inter est on theamount of thecivil fineimposed pur suant

to Subsection B of this Section at the maximum r ate of legal interest provided

by R.S. 13:4202 from the date the damage occurred to the date of repayment.

(2) Prior to theimposition of a civil monetary penalty, the court may

consider whether extenuating circumstancesexist asprovided in R.S. 22:1938.

D. Costs, expenses, feesand attorney fees. (1) Any person whoisfound

to haveviolated this Part shall beliablefor all costs, expenses, and feesrelated

to_investigations and proceedings associated with the violation, including

attorney fees.

(2) All awards of costs, expenses, fees, and attorney fees are subject to

review by the court using a reasonable, necessary, and proper standard of

review.

(3)_The attorney general shall promptly remit awards for those costs,

expenses, and fees incurred by the parties involved in the investigations or

proceedingsto the appropriate party.

81938. Waiver; extenuating circumstances

If awaiver isrequested by theattor ney general, thecourt may waiveany

recovery, except for actual damages, required to be imposed pursuant to the

provisions of this Part provided all of the following extenuating cir cumstances

arefound to be applicable:

(1) Theviolator furnished all the information known to him about the

specific allegation to the department or attorney general no later than thirty

days after theviolator first obtained the infor mation.

(2) Theviolator cooperated fully with all federal or stateinvestigations

concerning the specific allegation.

(3) At thetimethe violator furnished the infor mation concerning the

specific allegation to thedepartment or the attor ney general, no criminal, civil,
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or_departmental investigation or proceeding had been commenced as to the

alleged violation.

81939. Deposit of monies collected

All monies collected pursuant to this Part, minus actual damages

incurred in pursuing a judgment or _conviction, shall be dedicated to and

deposited into the Insurance Fraud Investigation Fund pursuant to R.S.

40:1428(C).

81940. Civil investigative demand

A. Iftheattor ney general hasinfor mation, evidence, or reason tobelieve

that any person or_entity may be in possession, custody, or _control of any

documentary material or infor mation r e evant toan investigation for apossible

violation of thisPart, heor any of hisassistantsmay issuetotheper son or entity

acivil investigative demand befor e the commencement of a civil proceeding to

requirethe production of the documentary material for inspection or copying

or reproduction, or theansweringunder oath and in writing of interrogatories.

Any civil investigativedemand issued pur suant tothisPart shall stateageneral

description of the subject matter being investigated and the applicable

provisons of law constituting the alleged violation of this Part. A civil

investigativedemand for theproduction of documentary material shall describe

each class of documentary material to be produced with such definiteness and

certainty asto permit such material to befairly identified. A civil investigative

demand for answer stowritteninterrogatoriesshall set forth with specificity the

written interrogatoriesto be answered. Each investigative demand shall set a

return dateof no earlier than twenty days after service of thedemand upon the

person or_hisrepresentative or agent.

B. A civil investigative demand issued pursuant to this Part may be

served by the sheriff or a P.O.S.T.-certified investigator employed by the

attorney general or by the office of state police when thedemand isissued to a

resident or domestic business entity found in this state. A civil investigative
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demand issued to non-resident or aforeign business entity may be served using

long-armjurisdiction asprovided for in thelL ouisiana Codeof Civil Procedure.

C. Upon failure to comply with the civil investigative demand, the

attorney general may apply to the district court having jurisdiction over the

per son to compel compliance with the civil investigative demand.

D. Except as otherwise provided in this Section, no documentary

material, answersto interrogatories, or_copies thereof, whilein the possession

of theattorney general or any other agency assisting the attorney general with

thematter under investigation, shall beavailablefor examination by any person

or_entity except as determined by the attorney general and subject to any

conditions imposed by him for effective enfor cement of the laws of this state.

Nothing in this Section shall be construed to prohibit or limit the attorney

general from sharing any documentary material, answer stointerrogatories, or

copies thereof with the United States government or with any other state

gover nment, or any federal or stateagency, or any person or entity that may be

assisting in the investigation or_prosecution of the subject matter of the civil

investigative demand.

E. The attorney general may use documentary material derived from

infor mation obtained pur suant to this Section, or copiesof that material, asthe

attorney general deter mines necessary for the enforcement of the laws of this

state, including presentation before a court.

F. If any documentary material has been produced by any person or

entity in thecour seof any investigation pur suant toacivil investigativedemand

and any case or proceeding beforethe court or grand jury arising out of such

investigation, or any proceeding befor eany stateagency involvingsuch material

has been completed, or no case or proceeding in which such material may be

used has been commenced within a reasonable time after analysis of all

documentary material and other information assembled in the cour se of the

investigation, theattor ney general, upon written request of theper son or entity
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who produced the material, shall return to such person or_entity any such

material which has not passed into the control of any court, grand jury, or

agency through introduction into therecord of such case or proceeding.

G. "Documentary material" asused in this Section shall includebut is

not limited toall electr onically-stor ed infor mation includingwritings, dr awings,

graphs, charts, photographs, sound recordings, images, and other data or data

compilationsthat would be subject to a request for production under Federal

Rule of Civil Procedure 34 asit exists now or is hereafter amended.

81941. Investigative deposition

A. When the attorney general hasinformation, evidence, or reason to

believethat aviolation of thisPart hasoccur red, theattor ney general may issue

an investigative subpoenafor deposition testimony to any person or entity that

may haveinformation or knowledger elevant tothe matter under investigation,

or for thepurposeof revealing, identifying, or explainingdocumentary material

or_other physical evidence sought under R.S. 22:1940. Such investigative

subpoena shall contain a general description of the matter under investigation

and a notice infor ming the prospective deponent of hisright to counsel at the

deposition with opportunity for cross-examination. Such deposition shall be

conducted at the principal place of business of the deponent, at his place of

residence, at hisdomicile, or, if agreeableto the deponent, at some other place

convenient to the attorney general and the lawful and designated attorney

r epr esentativeof thedeponent. Such deposition shall beheld at adatenoearlier

than seven days after thedate on which demand isreceived, unlesstheattor ney

general or an assistant attorney general designated by the attorney general

determines that exceptional circumstances are present which warrant the

commencement of such testimony within a lesser period of time.

B. Aninvestigativesubpoenaissued pursuant tothisPart may beserved

by the sheriff or a P.O.S.T.-certified investigator employed by the attorney

general or by the office of state police when thedemand isissued to a resident
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or domesticbusinessentity found inthisstate. An investigative subpoenaissued

to non-resident or a foreign business entity may be served using long-arm

jurisdiction as provided for in the L ouisiana Code of Civil Procedure.

C. When the investigative subpoena isissued to a business entity, the

entity shall designate one or mor e officers, directors, or managing agents, and

may set forth, for each person designated, the matters on which hewill testify.

The persons so designated shall testify as to matters known or reasonably

availableto the or ganization.

D. Upon failureto comply with theinvestigative subpoena, the attor ney

general may apply to thedistrict court having jurisdiction over the person to

compel compliance with the investigative subpoena. Failure to comply with a

court order is punishable by contempt.

81942. Asset forfeiture

A. In accordancewith the provisionsof Subsection B of this Section, the

court may order the forfeiture of property to satisfy recovery under the

following cir cumstances:

(1) Thecourt may order aperson from whom recovery isdueto forfeit

property which constitutes or was derived directly or indirectly from gross

proceeds traceable to the violation which for msthe basisfor therecovery.

(2) If thetheattorney gener al showsthat property wastransferred toa

third party toavoid paying of recovery, or in an attempt to protect theproperty

from forfeiture, the court may order thethird party to forfeit thetransferred

property.

B. Prior totheforfeiture of property, a contradictory hearing shall be

held during which the attorney general shall prove by clear and convincing

evidence that the property in question is subject to forfeiture pursuant to

Subsection A of this Section. No such contradictory hearing shall berequired

if the owner of the property in guestion agreesto theforfeture.

C. If propertyistransferred to another person within six months prior
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totheoccurrenceor after the occurrence of theviolation for which recovery is

dueor within six monthsprior to or after theinstitution of acriminal, civil, or

departmental investigation or proceeding, it shall be primafacie evidencethat

thetransfer wasintended to avoid payingrecovery or wasan attempt to protect

the property from forfeiture.

D. Thehealth careprovider or other person from whom recovery isdue

shall have an affir mative duty to fully disclose all property and liabilities and

all transfersof property which meet thecriteria of Subsection C of this Section

to the court and the attor ney gener al.

The original instrument and the following digest, which constitutes no part
of the legidlative instrument, were prepared by Cheryl Horne.

DIGEST
Creates the L ouisiana Insurance Fraud Prevention Act.
Effective August 1, 2012.

(AddsR.S. 22:1931-1942)
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