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SLS 10RS-898 REENGROSSED

Regular Session, 2010
SENATE BILL NO. 607

BY SENATOR LONG

INSURERS. Providesfor regulation and operation of certain group self-insurancefundsfor
workers compensation. (8/15/10)

AN ACT
To amend and reenact R.S. 22:46(9)(a) and (10), 47(5), 48(A)(15), 451(A), and 452(1)(b),
R.S. 23:1168(A), 1195(A)(1), 1197(C) and the introductory paragraph of R.S.
23:1197(F), R.S. 23:1200 and to enact R.S. 23:1200.6 through 1200.17, and to repeal
R.S. 22:461(J) and 1982, relative to workers compensation group self-insurance
funds; to provide that such funds are not insurers nor to be deemed insurance; to
providefor compliance examinationsof group self-insuranceworkers compensation
funds by the commissioner of insurance; to providefor hearings of mattersasaresult
of such examinations; and to provide for related matters.
Be it enacted by the Legidature of Louisiana
Section 1. R.S. 22:46(9)(a) and (10), 47(5), 48(A)(15), 451(A) and 452(1)(b) are
hereby amended and reenacted to read as follows:
846. General definitions
Inthis Code, unlessthe context otherwise requires, the following definitions

shall be applicable:

(9)(a) "Insurance” isacontract whereby one undertakesto indemnify another
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or pay aspecified amount upon determinabl e contingencies. It shall includeany trust,
plan or agreement, popularly known as employee benefit trusts, not specifically
exempted from state regulation under Public Law 93-406, except collectively
bargained union welfare plans, single employer plansor plansof the state or political

subdivisions. Theterm "insurance" shall not include any arrangement or trust

formed under Subpart J of Part | of Chapter 10 of Title 23 of the L ouisiana

Revised Statutes of 1950.

(10) "Insurer" includes every person engaged in the business of making
contracts of insurance, other than afraternal benefit society. A reciprocal, an inter-
insurance exchange, insurance exchange syndicate, or a Lloyds organization is an
"insurer”. Any person who provides an employee benefit trust as specified in
Subparagraph (9)(a) of this Sectionisaninsurer. A health maintenance organization
is an insurer but only for the purposes enumerated in R.S. 22:242(7). The term

"insurer" shall not includeany arrangement or trust formed under Subpart J

of Part | of Chapter 10 of Title23 of thel ouisiana Revised Statutesof 1950, nor

shall such arrangement or trust be deemed an insurer.

* * *

847. Kinds of insurance
Insurance shall be classified as follows:
(5) Workers compensation. Insurance of the obligations accepted by,

imposed upon, or assumed by employers under law for workers compensation,

which may include employers liability. Any arrangement or trust formed under

Subpart J of Part | of Chapter 10 of Title 23 of the L ouisiana Revised Statutes

of 1950, is not insurance nor_shall such arrangement or trust be deemed to be

insurance.

848. Types of insurers and other risk bearing entities
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A. Thefollowingentitiesareregul ated by specific provisionsintheLouisiana

Insurance Code:

(15) Group self insurers, provided that any arrangement or trust formed

under Subpart J of Part | of Chapter 10 of Title 23 of the L ouisiana Revised

Statutes of 1950, shall not beregulated under the Louisiana | nsurance Code.

* * *

8451. Scope of provisions

A. This Subpart shall be applicable to and shall regulate self-insurers and
self-insurance plans, as defined in this Subpart, which are subject to jurisdiction of
the commissioner of insurance under this Title. This Subpart shall not be applicable

to any worker's compensation plan, or any arrangement or trust formed under

Subpart J of Part | of Chapter 10 of Title 23 of the L ouisiana Revised Statutes

of 1950.

8452. Definitions

For purposes of this Subpart, unless the context clearly indicates otherwise,
the following terms shall have the meanings ascribed to them:

(D * * *

(b) The term "self-insurance plan” shall not include any arrangement or

trust formed under Subpart J of Part | of Chapter 10 of Title 23 of the

L ouisiana Revised Statutes of 1950, or single employer plans, plans exempt from

the state insurance laws under the provisions of the Employee Retirement Income
Security Act of 1974 (29 U.S.C. 81001 et seq.), except as provided in R.S. 22:463,
the Office of Group Benefits, plans of political subdivisions, health maintenance
organi zationsregul ated under theHealth Maintenance Organization Act, R.S. 22:241
et seq., plansregulated under R.S. 33:1342, 1343, 1346, or 1349, and plansotherwise
regulated as insured plans under this Title. A plan of afraterna benefit society or a

labor organization shall not be considered a self-insurance plan for the purposes of
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this Subpart to the extent that such plan provides health and accident benefitsto its
members and any of their dependentsthat are supplemental to those of an employer-

provided plan.

Section 2. R.S. 23:1168(A), 1195(A)(1), 1197(C) and theintroductory paragraph of

R.S. 23:1197(F), R.S. 23:1200 are hereby amended and reenacted and R.S. 23:1200.6

through 1200.17 are hereby enacted to read as follows:

81168. Ways of securing compensation to employees

A. An employer shall secure compensation to his employees in one of the
following ways:

(2) By insuring and keeping insured the payment of such compensation with
any stock corporation, mutual association, or other concern authorized to transact the
business of workers compensation insurance in this state;. thetading-grotp—set-

When an

insurer issues a policy to provide workers' compensation benefits pursuant to the
provisions of the Workers Compensation Act, the insurer shall file, or cause to be
filed, with the director a notice in such form and detail asthe director may prescribe
by rule and regulation. The notice shall contain the name, address, and principal
occupation of the employer, the number, effective date, and expiration date of the
policy, and such other information as may be required by the director. The notice
shall befiled by the insurer within thirty days after the effective date of the policy.

(2) By enteringinto an agreement with a group salf-insur ance fund as

provided for in R.S. 23:1191 et seq.

(3) By enteringinto an agreement with an interlocal risk management

agency as provided for in R.S. 33:1341 et seq.

2fay(4) By using any combination of life, accident, health, property,
casualty or other insurance policies offered:
(@) By any stock corporation, mutual association or other concern

authorized to transact the business of insurance in this state;
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t+y(b) By any group of individual, unincorporated alien insurers with assets
held in trust for the benefit of its United States policyholdersin a sum not less than
one hundred million dollars and which is authorized to transact insurance in at least
one state; or

+)(c) By any other insurer which has been approved by the commissioner
of insurance, and has capital and surplus, or the equivalent thereof, of at least ten
million dollars and its financial condition, as evidenced by its most recent annual
statement, conforms substantially to the same standards of solvency whichwould be
required if such insurer were licensed in this state.

3)(5) By furnishing satisfactory proof to the director of the employer's
financial ability to pay such compensation. The director, pursuant to rules adopted
by the office for an individual self-insured or own risk carrier, including but not
limited to rules relative to security and excess coverage, shal require that an
employer:

(@) Deposit with the director securities or a surety bond in an amount
determined by the director which would be at least an average of the yearly claims
for the last three years.

(b) Provide proof of excess coverage with such terms and conditions asis
commensurate with their ability to pay the benefits required by the provisions of the

Workers Compensation Act.

81195.  Authorization; trade or professiona association; initial financial
reguirements

A.(1) Any fiveor more L ouisianaemployerswho are not public entities, each

of whom has a positive net worth, isfinancially solvent, and is capable of assuming

the obligations set forth under this Chapter, and who are all members of the same

bonafide trade or professional association may agreeto pool their liabilitiesto their

employees on account of personal injury and occupational disease arising out of or

incurred during the course and scope of the employment relationship. This
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arrangement shall not be an insurer, shall not be deemed to be insurance and shall

not be subject to the provist

Statgtes—of—1950 Louisiana Insurance Code. The member employers of the

arrangement likewise shall not be insurers or be subject to the Louisiana

I nsurance Code.

§1197. Authority of Department of Insurance

C.(1) The department shall have the authority to examine the affairs, books,
transactions, workpapers, files, accounts, records, assets, and liabilities of afund to
determine compliance with this Subpart and with any rules and regulations
promul gated by the department or orders and directivesissued by the commissioner.
In addition, to the extent necessary and material to the examination of a fund, the
department shall have the authority to examine the affairs, books, transactions,
workpapers, files, accounts, and records of any fund's administrator, service
company, certified public accountant, and actuary generated in the course of

transacting business on behalf of the group self-insured fund being examined. Sueh

be conducted in accordance with provisions of this Subpart. The reasonable

expenses of the examinations shall be paid by the fund being examined.

(2) Upon thereguest of thecommissioner of insur ance, each group self-

insur ance fund established pursuant to this Subpart shall cause aratereview

to be conducted by a national independent actuarial firm, provided that the

commissioner shall not make morethan two reqguestsin any calendar year for

aratereview under theprovisions of this Subsection. Such firm shall report its

findings to the commissioner of insurance.

(3) All working papers, recor ded infor mation, documents, infor mation,
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and copies ther eof produced by, obtained by, or disclosed to the commissioner

or_any other person, pursuant to the authority of the commissioner under

Subpart J of this Part, shall be given confidential treatment and shall not be

subject to subpoena and may not be made a part of the responseto any public

recordsrequest, except in the following circumstances:

(a) Information hasbeen provided pursuant toR.S. 23:1200.6(C) or R.S.

23:1200.7(1).

(b) Documents ar e audited financial statements which have been filed

with the Department of | nsurance.

* * *

F. The department shall conduct a hearing ptrsaant-to-Part XxtX—of-the
totissanatnstrance-Code in accor dance with the provisions of this Subpart:

* * *

81200. Review of rate determination

Any fund shall provide areasonable procedure for any member aggrieved by
the fund to request in written form areview of the application of the rating system
for the coverage afforded by the fund. The fund shall have thirty days from receipt
to grant or deny the request in written form. If the fund rejects the request or failsto
grant or reject the request within the thirty-day period, the member may, withinthirty
daysof theexpiration of thethirty-day period, appeal to the department for ahearing.
Thehearing beforethe department shall be conducted in accordance with Parto<x

of —the—totistana—thsdurance—Code the provisions of this Subpart, and the

department, after the hearing, may affirm, modify, or reverse the action taken by the

fund.

81200.6. Examination of group sdf-insurancefund for workers compensation

program

A. The commissioner of insurance shall make an examination, not less

frequently than once every five years, of all group self-insurance funds

Page 7 of 21
Coding: Words which are strauek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 10RS-898 REENGROSSED

SB NO. 607

established pursuant to this Subpart doing business in this state and at any

other timewhen in the opinion of the commissioner it isnecessary for such an

examination to be made.

B. Upon determining that an examination should be conducted, the

commissioner shall appoint oneor moreexaminer sto perform theexamination

and instruct them as to the scope of the examination. In _conducting the

examination, the examiner or examiners shall observe those guidelines and

procedur es as the commissioner may deem appropriate.

C. Nothing contained in this Part shall be construed to limit the

commissioner's authority to use any final or preliminary examination report,

any examiner _or _fund work papers or other documents, or any other

information discovered or developed during the cour se of any examination in

thefurtherance of any legal or reqgulatory action which the commissioner may,

in his sole discr etion, deem appropriate.

D. Nothingcontained inthisPart shall beconstrued tolimit theauthority

of the commissioner to terminate or suspend any examination in order to

pursue other legal or requlatory action pursuant to the applicable laws of this

state. Findings of fact and conclusions made pur suant to any examination shall

be primafacie evidencein any legal or regulatory action.

81200.7. Examination reports

A. All examination reports shall be comprised of facts only appearing

upon the books, records, or other documents of the group self-insurance fund

or_as ascertained from the testimony of its officers or agents or other persons

examined concer ningitsaffairs, and such conclusionsand recommendationsas

the examinersfind reasonably war ranted from the facts.

B. Not later than sixty daysfollowing completion of theexamination, the

examiner in charge shall file with the Department of Insurance a verified

written report of examination under oath. Upon receipt of the verified report,

the Department of Insurance shall transmit thereport to the fund examined,
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together with a notice, which shall afford the fund examined a reasonable

opportunity, of not more than thirty days, to make a written submission or

r ebuttal with respect to any matters contained in the examination report.

C. Within thirty days of the end of the period allowed for the receipt of

written submissions or rebuttals, the commissioner shall fully consider and

review thereport, together with any written submissions or rebuttals and any

relevant portions of the examiner'swork papersand enter an order for one of

thefollowing:

(1) Adopt the examination report as filed, or with modification or

corrections. | f theexamination report revealsthat theagr oup self-insur ancefund

isoperatingin violation of any law, rule, regulation, or prior order or directive

of the commissioner, the commissioner may order the fund to take any action

the commissioner consider s necessary and appropriate to cure such violation.

(2) Reect the examination report with direction to the examiners to

reopen the examination for purposes of obtaining additional documentation,

data, infor mation, and testimony.

D.Withinthirty daysof r g ection by thecommissioner of an examination

report in accordance with Paragraph (C)(2) of this Section, unless the

commissioner extends such timefor reasonable cause, the examiner in charge

shall refile with the Department of Insurance a verified written report of

examination, as may be modified or corrected, under oath. Upon receipt of the

refiled verified report, the Department of | nsurance shall transmit the refiled

report to the fund examined, together with a notice similar to the notice

provided for in Subsection B of thisSection, except that thenoticeshall indicate

that thereportisarefiled report.

E. Within thirty days of the end of the period allowed for thereceipt of

written submissionsor rebuttals, asprovided for in SubsectionsB and D of this

Section, the commissioner shall fully consider and review the refiled report,

together with any written submissions or rebuttals and any relevant portions
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of thewor k paper sof theexaminer and enter an order for oneof thefollowing:

(1) Adopt the examination report as refiled or with modification or

corrections. If the refiled examination report reveals that the group self-

insurance fund is operating in violation of any law, rule, regulation, or prior

order or directive of the commissioner, the commissioner may order the fund

to take any action the commissioner considers necessary and appropriate to

cure such violations.

(2) Reject the examination report and order a hearing in accordance

with the provisions of this Subpart, for purposes of obtaining additional

documentation, data, infor mation, and testimony.

F. All orders entered pursuant to Paragraphs (C)(1) or (E)(1) of this

Section shall be accompanied by findings and conclusions resulting from

consideration by the commissioner and review of the examination report,

relevant examiner work papers, and any written submissionsor rebuttals. Any

order shall beserved upon the company by certified mail, together with a copy

of the adopted examination report. Within thirty days of the issuance of the

adopted report, the group salf-insur ance fund shall file affidavits executed by

each of its trustees stating, under oath, that they have received a copy of the

adopted report and related orders.

G. Within thirty days of receipt of notification of the order of the

commissioner to the group self-insurancefund made pur suant to Subsection F

of this Section, thefund may makewr itten demand for ahearingin accor dance

with the provisions of this Subpart.

H.(1) Thehearing provided for under Paragraph (E)(2) or Subsection G

both of this Section shall bea confidential proceeding. At the conclusion of the

hearing, thecommissioner shall enter an order adoptingtheexamination report

asfiled or refiled, or with modification or corrections, and may order thefund

to take any action the commissioner considers necessary and appropriate to

cure any violation of any law, regulation, or prior order of the commissioner.

Page 10 of 21
Coding: Words which are struek-throtgh are deletions from existing law;
words in boldface type and under scored are additions.




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

SLS 10RS-898 REENGROSSED

SB NO. 607

(2) The commissioner shall issue such order within thirty days after the

termination of a hearing and shall, subject to Subsection E of this Section, give

a copy of the order to each person to whom notice of the hearing was given or

required to be given.

.(1) Upon the adoption of the examination report under either

Par agr aphs (C)(1), (E)(1), or Subsection H all of this Section, the commissioner

shall continue to hold the content of the examination report as private and

confidential information for a period not to exceed thirty consecutive days,

except to the extent provided in R.S. 23:1200.6(C) and Subsection B of this

Section. Ther eafter, thecommissioner may openthereport for publicinspection

s0 long as no court of competent jurisdiction has stayed its publication.

(2) Notwithstanding any provision to the contrary, nothing shall

prevent, or be construed as prohibiting, the commissioner from disclosing the

content of an examination report, preliminary examination report or r esults, or

any matter relating thereto, to the insur ance department of this or any other

state or country, or to law enforcement officials of this or any other state or

agency of the federal government at any time, so long as such agency or office

receiving the report or matters relating thereto agrees, in writing, to hold it

confidential and in a manner consistent with this Subpart.

(3) If thecommissioner deter minesthat regulatory action isappropriate

as aresult of any examination, he may initiate any proceedings or_actions as

provided by law.

J. All working papers, recorded infor mation, documents, and copies

thereof produced by, obtained by, or disclosed to the commissioner, or any

other person, in the course of an examination made under this Subpart, or

pursuant totheauthority of thecommissioner under thisSubpart, shall begiven

confidential treatment and are not subject to subpoena and may not be made

public by the commissioner or any other person, except to the extent provided

in R.S. 22:1200.6(C) and Subsection | of this Section. Thepartiesshall agree, in
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writingprior toreceivingtheinformation, toprovidetoit thesameconfidential

treatment as required by this Section, unless the prior written consent of the

fund to which it pertains has been obtained.

K.(1) No examiner may be appointed by the commissioner if such

examiner, either directly or indirectly, has a conflict of interest or is affiliated

with the management of or owns a pecuniary interest in any person or_entity

subject to examination under this Subpart.

(2) Notwithstandingtherequirementsof this Section, the commissioner

may retain from time to time, on an individual basis, qualified actuaries,

certified publicaccountants, or other similar individualswho ar eindependently

practicingtheir professions, even though said per sonsmay from timetotimebe

similarly employed or retained by persons subject to examination under this

Subpart.

L.(1) No cause of action shall arise nor shall any liability be imposed

against the commissioner, the authorized r epr esentatives of the commissioner,

or any examiner appointed by the commissioner, for any statements made or

conduct performed in good faith while carrying out the provisions of this

Subpart.

(2) No cause of action shall arise, nor shall any liability be imposed,

against any person for the act of communicating or delivering information or

datatothecommissioner, or theauthorized r epr esentativeof thecommissioner,

or examiner, pursuant to an examination made under this Subpart, if such act

of communication or delivery was performed in _good faith and without

fraudulent intent or theintent to deceive.

M.(1) In addition tothose examinationsperfor med by thecommissioner

of insurance pursuant to R.S. 23:1200.6, the commissioner of insurance shall

conduct financial reviews of all group self-insurance funds authorized to do

businessin thisstate. Such r eviewsshall includetheaudited financial statements

of the group sdf-insurance fund rendered pursuant to good and acceptable
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accounting practices, results of prior examinations and office reviews,

management changes, consumer complaints, and such other relevant

information as from timeto time may berequired by the commissioner.

(2) Failure by a group self-insurance fund to supply information

reguested by the Department of Insurance during the course of a financial

review shall subject the group self-insurancefund to revocation or suspension

of itslicense or, in lieu thereof, a fine not to exceed ten thousand dollars per

Ooccurrence.

(3) All working papers, recorded infor mation, documents and copies

thereof produced by, obtained by, or disclosed to the commissioner, or any

other person in the course of conducting a financial review shall be given

confidential treatment and are not subject to subpoena and may not be made

public by thecommissioner or any other person, except that any access may be

granted toinsur ancedepartmentsof other states, inter national, feder al or state

law enfor cement agenciesor international, federal or stateregulatory agencies

with statutory oversight over the financial services industry, if the recipient

agreestomaintain theconfidentiality of thosedocumentswhich ar econfidential

under the laws of this state.

(4) 1n conducting financial reviews, the examiner or examiners shall

observe those quidelines and procedures as the commissioner may deem

appropriate.

(5) Nothing contained in this Part shall be construed to limit the

commissioner'sauthority touseany final or preliminary analysisfindings, any

Department of I nsuranceor fund wor kpaper sor other documents, or any other

information discovered or developed during the cour se of any analysisin the

furtherance of any legal or regulatory action which the commissioner may, in

his sole discr etion, deem appropriate.

(6) Any group self-insurance fund against whom afine has been levied

shall be given ten days notice of such action. Upon receipt of this notice, this
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agarieved party may apply for and shall beentitled toahearing pursuant tothis

Subpart.

81200.8. Review and examination expense; how paid

A. Whenever the commissioner of insurance makes an examination or

investigation pursuant to this Subpart, all expenses incurred by the

commissioner of insurance in_conducting such examination or_investigation,

including the expenses and fees of examiners, auditor s, accountants, actuaries,

attorneys, or clerical or other assistantswho areemployed by thecommissioner

of insuranceto maketheexamination, shall bepaid by thegroup self-insurance

fund.

B. The commissioner of insurance may recover all expenses incurred

from the examination or investigation of any person or entity acting as an

administrator or third-party administrator in this state for any group sdlf-

insur ance fund not authorized to transact businessin this state.

81200.9. Authority to employ examiners and other assistants

A. The commissioner of insurance shall employ such examiners,

auditor s, accountants, actuaries, attorneys, and clerical or other assistants as

arenecessary to conduct the examination and to compileand prepareareport

ther eon, and the compensation for such examination shall befixed accordingto

the time actually devoted to the work of conducting the examination and

compilingthereport thereon asnow required by law. Such compensation shall

always be reasonable and commensurate with the value of the services

performed.

B. Upon completion of theexamination of any gr oup self-insur ancefund

or at stated periods during such examinations, the commissioner of insurance

shall forward tothegroup salf-insurancefund a statement showing theamount

of expenses incurred in such examination to the date of such statement.

Wher eupon, thegroup salf-insurancefund shall pay theamount so shown tothe

commissioner of insurance. Upon receipt of such payment the commissioner of
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insur ance shall deposit samein an account styled " commissioner of insurance,

revolving fund account" , and withdrawalsfrom said account shall be made by

the commissioner of insurance for the purpose of payment to examiners,

auditors, accountants, actuaries, attorneys, and clerical or other assistants of

their_salaries and necessary expenses incurred in the conduction of such

examination.

81200.10. Group sdlf-insurance fund'sright to contest expense

If the group salf-insur ance fund deemsthe amount of expensesbilled to

it unreasonable or _contrary to the provisions of this Subpart, it may within

fifteen days after thereceipt of such billing, takearulein acourt of competent

jurisdiction upon the commissioner of insuranceto test thereasonableness and

legality under this Subpart of the amount of expenses billed to it by the

commissioner of insurance which rule shall betried by preference, and upon

appeal, shall begiven preferencein theappellatecourt, asprovided by thelaws

of this state for other state cases.

81200.11. Failureto pay expenses; penalty

If any group self-insurance fund fails or refuses to pay the expenses of

examination asbilled by thecommissioner of insur ance after fifteen daysupon

receipt of such billing or after final jJudgment where a rule has been taken as

provided in this Part, then the commissioner of insurance may revoke the

certificate of authority of such group self-insurancefund to do businessin this

state until the full amount of the bill is paid.

§1200.12. Scope of examination

| n conducting such an examination, thecommissioner of insur anceshall

examine the affairs, transactions, accounts, records, documents and assets of

each authorized group self-insurance fund. For the purpose of ascertaining its

condition or compliancewith thisSubpart, the commissioner of insurance may

as often as he deems advisable, examine the accounts, r ecor ds, documents and

transactions of (a) any insurance agent, solicitor or broker, but only insofar as
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such accounts, records, documents and transactions relate to group self-

insurancefunds, or of (b) any per son having a contract under which he enjoys,

in fact, the exclusive or dominant right to manage or control a group self-

insur ance fund.

81200.13. Production of books and records

Every group salf-insurance fund being examined, its officers, trustees,

employees, administr ator sand repr esentatives, shall produce and make freely

accessible to the commissioner of insurance the accounts, records, documents

and filesin its possession or control relating to the subject of the examination,

and shall other wise facilitate the examination.

81200.14. Power to examine under oath; subpoena witnesses

Thecommissioner of insurancemay takedepositions, subpoenawitnesses

or _documentary evidence, administer oaths and examine under oath any

individual relative to the affairs of any group self-insurance fund being

examined. Any person who testifiesfalsely or makes any false affidavit during

the cour se of such an examination shall be quilty of perjury.

81200.15. Commissioner of insurance authorized to employ investigators

The commissioner of insurance shall have authority to employ

investigator s to investigate complaints received against group self-insurance

funds authorized to do business in this state and against any unauthorized

group self-insurance fundswho arereported to be operating in this state.

81200.16. Disclosure

A. It shall be unlawful for any person who is an officer, trustee

employee, administrator, agent, or representative of a group self-insurance

fund; or_any person, partnership, corporation, banking corporation, or_any

other legal entity which performsany servicefor a group self-insurance fund,

or preparesany report, audit, financial statement or report for, or makes any

r epr esentation on behalf of, for, or with regard to a group self-insurancefund,

in connection with any hearing, investigation, or examination authorized by this
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Subpart, to act with the specific intent to do any of the following items:

(1) Represent falsdly, directly or indirectly, to the Department of

| nsurance or any employee, trustee or administrator thereof, that an asset of

such group self-insurancefund isunencumber ed, or to misrepresent any other

material fact pertaining to the status of any asset or liability of a group self-

insur ance fund.

(2) Materially misrepresent to the Department of Insurance, or any

employee, trusteeor administrator ther eof, thevalueof any asset or theamount

of any liability of such group self-insurancefund, or any affiliate, subsidiary, or

holding fund associated therewith; provided that with regard to a material

misr epresentation of the value of any asset or liability, any deviation from the

actual value of such asset or liability which results from utilization of and

compliance with generally accepted insurance accounting and reporting

procedur es shall not be deemed a violation of this Section.

(3) Fail to disclose to the Department of | nsurance the existence of any

liability of a group self-insurance fund, or affiliate, subsidiary, or holding

company associated therewith when such disclosureis properly requested or

required in writing by an examiner or administrator of the Department of

| nsurance.

(4) Materially misrepresent, withhold, deny access to, or otherwise

precludethe obtainment of any infor mation properly requested in writing and

in accordance with provisions of law affecting dissemination or disclosur e of

information by specific institutions by an examiner _or_administrator of the

Department of I nsurance, which is material and relevant to an examination

properly conducted by the Department of Insurance and examiners and

administr ator s of the Department of | nsurance.

B. Whoever violatesany provision of this Section, upon conviction, shall

be fined not more than fifty thousand dollars, or imprisoned with or without

hard labor for not morethan fiveyears, or both.
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81200.17. Departmental complaint dir ectives; failureto comply; fines; hearing

A. Any person subject to the requlatory authority of this department

whofailstocomply with any dir ectiveissued by thecommissioner in connection

with aconsumer complaint shall befined an amount not to exceed two hundr ed

fifty dollars for each occurrence.

B. Any person against whom a fine has been levied shall be given ten

daysnoticeof such action. Upon r eceipt of thisnotice, theper son aggrieved may

apply for and shall be entitled to a hearing conducted in accordance with the

provisions of this Subpart.

Section 3. R.S. 22:461(J) and 1982 are hereby repeal ed.

The origina instrument was prepared by Thomas L. Tyler. The following
digest, which does not constitute a part of the legislative instrument, was
prepared by Laura Gail Sullivan.

DIGEST
Long (SB 607)

Present law (R.S. 23:1191-1200.5) provides generally for agreements to pool workers
compensation liabilitiesthrough group self-insurancefunds. Present law providesthat such
an arrangement shall not be deemed to beinsurance and shall not be subject to the provisions
of the La Insurance Code.

Present law (R.S. 22:46(9)(a) and (10)) defines the terms "insurance" and "insurer” for
purposes of the La. Ins. Code.

Proposed law specifies that such terms do not include an arrangement or trust established
pursuant to present law provisions regarding workers compensation group self-insurance
funds.

Present law (R.S. 22:47) classifies various types of insurance, including workers
compensation insurance.

Proposed law specifies that an arrangement or trust formed pursuant to present law
provisions authorizing workers' compensation group self-insurance funds is not insurance
nor is such arrangement or trust to be deemed to be insurance.

Present law (R.S. 22:48) lists certain entities that are regul ated by specific provisions of the
La. Ins. Code, including group self-insurers.

Proposed law specifies that an arrangement or trust that is aworkers' compensation group
self-insurance fund is not insurance nor is such arrangement or trust to be deemed to be
insurance.

Present law (R.S. 22:451-469) generaly regulates group self-insurers and self-insurance
plans. Present law (R.S. 22:451) specifies that these provisions of the La. Ins. Code do not
apply to any workers' compensation plan.
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Proposed law specifiesthat these provisions do not apply to any arrangement or trust formed
pursuant to present law group self-insurance funds formed under present law workers
compensation provisions. Further specifiesthat, for purposesof present law Insurance Code
group self-insurance provisions, the term "self-insurance plan” shall not include
arrangements or trusts that are workers' compensation group self-insurance funds.

Present law (R.S. 23:1168) provides various methods for securing compensation for
employees. Provides specifically that compensation may be secured with group self-
insurance authorized by present law provisions (R.S. 23:1195 et seg. or R.S. 33:1341 et
seg.) for workers compensation group self-insurance funds or interlocal risk management
agencies.

Proposed law makes technical corrections to present |aw.

Proposed law generally clarifiesthat employerswho are members of atrade or professional
association and who pool liabilities for injuries arising from the course and scope of the
employment relationship pursuant to provisions of present law are not insurers and are not
to be deemed insurance nor subject to the La. Ins. Code nor are member employers of any
such arrangement insurers nor subject to the Code.

Proposed law provides for confidentiality of certain documents produced by, obtained by,
or disclosed to the commissioner or any other person pursuant to the authority of the
commissioner under present or proposed law. Provides for exceptions for reports or
information discovered or developed in furtherance of any legal or regulatory action, for
disclosures to regulatory or law enforcement entities agreeing to hold the report or
information confidential, and for audited financial statementswhich have beenfiled withthe
Dept. of Ins.

Proposed law provides for the following in relation to group self-insurance funds for
workers compensation:

1. Upon request of the commissioner of insurance, aworkers compensation group self-
insurance fund established pursuant to present law shall cause arate review to be
conducted by a national independent actuarial firm with findings to be reported to
the commissioner; however, the commissioner shall not make more than two
requestsin a calendar year.

2. The commissioner shall examine each fund not |ess frequently than once every five
years. Provides for such examinations.

Nothing in proposed law shall be construed to limit the commissioner's authority to
terminate or suspend an examination in order to pursue other legal or regulatory
action. Providesthat findings of fact and conclusions of such examination are prima
facie evidence in any legal or regulatory action.

3. Examination reports shall be comprised of facts only appearing on books, records,
or documents of the group self-insurance fund or as ascertained from testimony of
persons examined.

Providesfor filing averified written report of the examination with the Dept. of Ins.
with an opportunity for the fund to make written submissions or rebuttal of
information in the report.

The commissioner shall consider and review the report and order adoption of the
examination asfiled, or with modifications or corrections, or rejection of the report.

Providesfor review of therefiled corrected report by the commissioner. Providesfor
orders by the commissioner and for confidential hearings before the commissioner.
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Authorizes the commissioner to initiate proceedings or actions as a result of any
examination.

Prohibits appointment of an examiner who, directly or indirectly, has a conflict of
interest or is affiliated with the management of or owns a pecuniary interest in any
person or entity being examined.

Provides for limitation of liability of the commissioner or his authorized
representative or appointee for good faith performance of the duties required
pursuant to present or proposed law.

4, Requiresfinancial review of group self-insurance funds authorized to do businessin
the state which shall include audited financial statements, results of prior
examination and office reviews, management changes, consumer complaints, and
other relevant information as may be required.

Failure of afund to supply information requested by the Dept. of Ins. subjects the
fund to revocation or suspension of itslicense or, in lieu of a suspension, afine not
to exceed $10,000 per occurrence.

5. Providesthat expenses of reviews and examinations are to be paid by the group self-
insurance fund and that the commissioner may employ such examiners, auditors,
accountants, actuaries, attorneys, and clerical or other assistants as necessary to
conduct an examination and compile hisreport. Authorizesthe group self-insurance
fund to contest expenses incurred by the commissioner and provides a penalty for
failure of afund to pay expenses.

6. Providesfor the scope of examination and the authority of the commissioner to take
depositions, subpoena witnesses or documentary evidence, and to administer oaths
and examine under oath any individual relative to the affairs of any group self-
insurance fund being examined.

7. Authorizes the commissioner to employ investigators.

8. Providesfor criminal penaltiesfor certain intentional misrepresentations. Provides
for failure of any person to comply with directives issued by the commissioner in
connection with a consumer complaint.

RepealsprovisionsintheLa Ins. Code regarding examination of group self-insurancefunds
for workers' compensation which are now placed in Title 23.

Effective August 15, 2010.

(Amends R.S. 22:46(9)(a) and (10), 47(5), 48(A)(15), 451(A), and 452(1)(b), R.S.
23:1168(A), 1195(A)(1), 1197(C), R.S. 23:1197(F)(intro para), 1200; addsR.S. 23:1200.6 -
1200.17; repeals R.S. 22:461(J) and 1982)
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Summary of Amendments Adopted by Senate
Senate Floor Amendments to engrossed bill.
1 Removes provisions related to administrative hearings.
2. Removes references to fees.
3. Provides for confidentiality of certain documents produced by, obtained by,

or disclosed to the commissioner or any other person, pursuant to the
authority of the commissioner under present or proposed law and for
exceptions.
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