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FIRST REGULAR SESSION
HOUSE COMMITTEE SUBSTITUTE FOR

SENATE BILL NO. 39

96TH GENERAL ASSEMBLY

0491L.02C D. ADAM CRUMBLISS, Chief Clerk

AN ACT

To repeal sections 404.710, 456.3-301, 456.5-505, 456.8-813, 469.411, 469.437, 469.459,
475.060, 475.061, and 475.115, RSMo, and to enact in lieu thereof thirty-seven new
sections relating to judicial procedures.

Be it enacted by the General Assembly of the state of Missouri, as follows:

Section A. Sections 404.710, 456.3-301, 456.5-505, 456.8-813, 469.411, 469.437,
469.459, 475.060, 475.061, and 475.115, RSMo, are repealed and thirty-seven new sections
enacted in lieu thereof, to be known as sections 404.710, 456.3-301, 456.4-419, 456.5-505,
456.5-508, 456.8-813, 469.411, 469.437, 469.459, 475.060, 475.061, 475.115, 475.501, 475.502,
475.503, 475.504, 475.505, 475.506, 475.521, 475.522, 475.523, 475.524, 475.525, 475.526,
475.527, 475.528, 475.529, 475.531, 475.532, 475.541, 475.542, 475.543, 475.544, 475.551,
475.552, 475.555, and 1, to read as follows:

404.710. 1. A principa may delegateto an attorney infact in apower of attorney general
powersto act in afiduciary capacity on the principal's behalf with respect to all lawful subjects
and purposes or with respect to one or more express subjects or purposes. A power of attorney
with general powers may be durable or not durable.

2. If the power of attorney states that general powers are granted to the attorney in fact
and further states in substance that it grants power to the attorney in fact to act with respect to
all lawful subjectsand purposesor that it grants general powersfor general purposes or does not
by itstermslimit the power to the specific subject or purposes set out in the instrument, then the
authority of the attorney in fact acting under the power of attorney shall extend to and include
each and every action or power which an adult who is nondisabled and nonincapacitated may
carry out through an agent specifically authorized in the premises, with respect to any and all
matters whatsoever, except as provided in subsections 6 and 7 of this section. When apower of
attorney grants general powersto an attorney in fact to act with respect to all lawful subjectsand

EXPLANATION — Matter enclosed in bold-faced brackets [thus] in the above bill isnot enacted and is intended
to be omitted from the law. Matter in bold-face type in the above bill is proposed language.
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purposes, the enumeration of one or more specific subjectsor purposesdoesnot limit the general
authority granted by that power of attorney, unless otherwise provided in the power of attorney.

3. If the power of attorney states that general powers are granted to an attorney in fact
with respect to one or more express subjectsor purposesfor which general powersare conferred,
then the authority of the attorney in fact acting under the power of attorney shall extend to and
include each and every action or power, but only with respect to the specific subjects or purposes
expressed in the power of attorney that an adult who is nondisabled and nonincapacitated may
carry out through an agent specifically authorized in the premises, with respect to any and all
matters whatsoever, except as provided in subsections 6 and 7 of this section.

4. Except as provided in subsections 6 and 7 of this section, an attorney in fact with
general powers has, with respect to the subjects or purposes for which the powers are conferred,
all rights, power and authority to act for the principal that the principal would have with respect
to hisor her own person or property, including property owned jointly or by the entireties with
another or others, as a nondisabled and nonincapacitated adult; and without limiting the
foregoing has with respect to the subjects or purposes of the power complete discretion to make
adecision for the principal, to act or not act, to consent or not consent to, or withdraw consent
for, any act, and to execute and deliver or accept any deed, bill of sale, bill of lading, assignment,
contract, note, security instrument, consent, receipt, release, proof of claim, petition or other
pleading, tax document, notice, application, acknowledgment or other document necessary or
convenient to implement or confirm any act, transaction or decision. An attorney in fact with
general powers, whether power to act with respect to all lawful subjects and purposes, or only
with respect to one or more express subjects or purposes, shall have the power, unless
specifically denied by the terms of the power of attorney, to make, execute and deliver to or for
the benefit of or at the request of athird person, who is requested to rely upon an action of the
attorney in fact, an agreement indemnifying and holding harmless any third person or persons
from any liability, claims or expenses, including legal expenses, incurred by any such third
person by reason of acting or refraining from acting pursuant to the request of the attorney in
fact, and such indemnity agreement shall be binding upon the principal who has executed such
power of attorney and upon the principal’s successor or successors in interest. No such
indemnity agreement shall protect any third person from any liability, claims or expenses
incurred by reason of thefact that, and to the extent that, the third person has honored the power
of attorney for actions outside the scope of authority granted by the power of attorney. In
addition, the attorney in fact has complete discretion to employ and compensate real estate
agents, brokers, attorneys, accountants and subagents of all types to represent and act for the
principal in any and all matters, including tax matters involving the United States government
or any other government or taxing entity, including, but not limited to, the execution of
supplemental or additional powers of attorney in the name of the principal in form that may be
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required or preferred by any such taxing entity or other third person, and to deal with any or all
third personsinthenameof the principal without limitation. No such supplemental or additional
power of attorney shall broaden the scope of authority granted to the attorney in fact in the
original power of attorney executed by the principal.

5. An attorney in fact, who is granted general powers for all subjects and purposes or
with respect to any express subjects or purposes, shall exercise the powers conferred according
to the principa's instructions, in the principal's best interest, in good faith, prudently and in
accordance with sections 404.712 and 404.714.

6. Any power of attorney, whether durable or not durable, and whether or not it grants
general powersfor all subjectsand purposesor with respect to express subjectsor purposes, shall
be construed to grant power or authority to an attorney in fact to carry out any of the actions
described in this subsection if the actions are expressly enumerated and authorized in the power
of attorney. Any power of attorney may grant power of authority to an attorney in fact to carry
out any of the following actionsif the actions are expressly authorized in the power of attorney:

(1) To execute, amend or revoke any trust agreement; provided, however, it shall not
be necessary for a power of attorney granting general powers with respect to all lawful
subjectsand purposestoexpressly authorizetheattor ney in fact toamend or revokeatrust
agreement, if thetrust agreement itself expressly authorizestheattorney in fact to amend
or revoke the agreement;

(2) To fund with the principal’s assets any trust not created by the principal;

(3) Tomake or revoke a gift of the principal's property in trust or otherwise;

(4) Todisclaim agift or devise of property to or for the benefit of the principal;

(5) To create or change survivorship interestsin the principal’s property or in property
in which the principal may have an interest; provided, however, that the inclusion of the
authority set out in this [paragraph] subdivision shall not be necessary in order to grant to an
attorney in fact acting under a power of attorney granting general powers with respect to all
lawful subjectsand purposesthe authority to withdraw fundsor other property from any account,
contract or other similar arrangement held in the names of the principa and one or more other
personswith any financial institution, brokerage company or other depository to the same extent
that the principal would be authorized to do if the principal were present, not disabled or
incapacitated, and seeking to act in the principal's own behalf;

(6) To designate or change the designation of beneficiaries to receive any property,
benefit or contract right on the principal's dezth;

(7) Togive or withhold consent to an autopsy or postmortem examination;

(8) Tomake[a] an anatomical gift of, or declineto make[a] an anatomical gift of, all
or part of the principal's body [parts] under the Revised Uniform Anatomical Gift Act or to
exercisetheright of sepulcher over the principal's body under section 194.119;
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(9) Tonominateaguardian or conservator for the principal; and if so stated in the power
of attorney, the attorney in fact may nominate himself as such;

(10) To give consent to or prohibit any type of health care, medical care, treatment or
procedure to the extent authorized by sections 404.800 to 404.865, including, but not limited
to exercising and giving consent to a do-not-resuscitate order on behalf of the principal;
or

(11) To designate one or more substitute or successor or additional attorneysin fact.

7. No power of attorney, whether durable or not durable, and whether or not it delegates
general powers, may delegate or grant power or authority to an attorney in fact to do or carry out
any of the following actions for the principal:

(1) To make, publish, declare, amend or revoke awill for the principal;

(2) To make, execute, modify or revoke aliving will declaration for the principal;

(3) Torequiretheprincipal, against hisor her will, to take any action or to refrain from
taking any action; or

(4) Tocarry out any actions specifically forbidden by the principal while not under any
disability or incapacity.

8. A third person may freely rely on, contract and deal with an attorney in fact delegated
general powerswith respect to the subjects and purposes encompassed or expressed inthe power
of attorney without regard to whether the power of attorney expressly identifies the specific
property, account, security, storage facility or matter as being within the scope of a subject or
purpose contained in the power of attorney, and without regard to whether the power of attorney
expressly authorizes the specific act, transaction or decision by the attorney in fact.

9. Itisthe policy of this state that an attorney in fact acting pursuant to the provisions
of apower of attorney granting general powers shall be accorded the same rights and privileges
with respect to the personal welfare, property and business interests of the principal, and if the
power of attorney enumerates some express subjects or purposes, with respect to those subjects
or purposes, asif the principal himself or herself were personally present and acting or seeking
to act; and any provision of law and any purported waiver, consent or agreement executed or
granted by the principal to the contrary shall be void and unenforceable.

10. Sections 404.700 to 404.735 shall not be construed to preclude any person or
business enterprise from providing in a contract with the principal as to the procedure that
thereafter must be followed by the principal or the principal's attorney in fact in order to give a
valid notice to the person or business enterprise of any modification or termination of the
appointment of an attorney in fact by the principal; and any such contractual provision for notice
shall be valid and binding on the principal and the principal's successors so long as such
provision is reasonably capable of being carried out.
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456.3-301. 1. Notice to a person who may represent and bind another person under
sections 456.3-301 to 456.3-305 has the same effect asif notice were given directly to the other
person.

2. The consent of a person who may represent and bind another person under sections
456.3-301 to 456.3-305 is binding on the person represented unless the person represented
objectsto the representati on before the consent woul d otherwise have become effective. Except
that, such consent isbinding on the person represented regar dless of whether the person
represented objectsunder this subsection, if the person who may represent and bind is:

(1) Theholder of atestamentary power of appointment described in section 456.3-
302 and theinterests of the person represented ar e subject to the power;

(2) Theconservator, conservator ad litem, or guardian described in subdivisions
(2), (2), or (3) of section 456.3-303 and the person represented is disabled; or

(3) A parent described in subdivision (4) of section 456.3-303 and the person
represented isa minor or unborn child of the parent.

3. Except as otherwise provided in sections 456.4A-411 and 456.6-602, a person who
under sections 456.3-301 to 456.3-305 may represent a settlor who lacks capacity may receive
notice and give a binding consent on the settlor's behalf.

4. A settlor may not represent and bind a beneficiary under sections 456.3-301 to
456.3-305 with respect to the termination or modification of atrust under section 456.4A-411.

456.4-419. 1. Unlessthetermsof thetrust instrument expressly provideotherwise,
atrusteewho hasdiscretionary power under thetermsof atrust to makeadistribution of
income or principal, whether or not limited by an ascertainable standard, to or for the
benefit of oneor morebeneficiariesof atrust, the" first trust”, may instead exer cise such
discretionary power by appointing all or part of theincome or principal subject to such
discretionary power in favor of a trustee of a second trust, the " second trust”, created
under either thesameor different trust instrument in theevent that thetrustee of thefirst
trust decidesthat the appointment is necessary or desirable after taking into account the
termsand purposes of thefirst trust, thetermsand pur poses of the second trust, and the
consequences of the distribution.

2. The following provisions apply to any exercise of the authority granted by
subsection 1 of this section:

(1) The second trust may have as beneficiaries only one or more of those
beneficiariesof thefirst trust to or for whom any discretionary distribution may be made
fromthefirst trust and who areproper objectsof the exer cise of the power, or oneor more
of those other beneficiaries of thefirst trust to or for whom a distribution of income or
principal may have been made in the future from the first trust at a time or upon the
happening of an event specified under thefirst trust;
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(2) Unlessthe exercise of such power islimited by an ascertainable standard, no
trustee of thefirst trust may exercise such authority to make a distribution from thefirst
trust if:

(8) Such trusteeisabeneficiary of thefirst trust; or

(b) Any beneficiary may remove and replace the trustee of the first trust with a
related or subordinate party to such beneficiary within the meaning of Section 672(c) of
the Internal Revenue Code;

(3) Except if participating in achangethat isneeded for adistribution to any such
beneficiary under an ascertainablestandard, notrusteeshall exer cisesuch authority tothe
extent that doing so would havethe effect either of:

(@) Increasingthedistributionsthat can bemadein thefuturefromthesecond trust
tothetrustee of thefirst trust or to a beneficiary who can remove and replacethetrustee
of thefirst trust with arelated or subordinateparty tosuch beneficiary within themeaning
of Section 672(c) of the Internal Revenue Code; or

(b) Removingrestrictionson discretionary distributionsimposed by theinstrument
under which thefirst trust was created,;

(4) Inthecaseof any trust contributionswhich havebeen treated asgiftsqualifying
for theexclusion from gift tax described in Section 2503(b) of the Inter nal Revenue Code,
by reason of the application of Section 2503(c), the governing instrument for the second
trust shall providethat thebeneficiary'sremainder interest shall vest nolater than thedate
upon which such interest would have vested under the termsof the gover ning instrument
for thefirst trust;

(5) The exercise of such authority may not reduce any income interest of any
income beneficiary of any of the following trusts:

(&) A trust for which a marital deduction hasbeen taken for federal tax purposes
under Section 2056 or 2523 of the Internal Revenue Code or for statetax purposesunder
any compar able provision of applicable state law;

(b) A charitableremainder trust under Section 664 of the I nter nal Revenue Code;

(c) A grantor retained annuity trust under Section 2702 of the Internal Revenue
Code; or

(d) A trust which hasbeen qualified asa Subchapter Strust under Section 1361(d)
of theInternal Revenue Code or an electing small businesstrust under Section 1361(e) of
the Internal Revenue Code;

(6) The exercise of such authority does not apply to trust property subject to a
presently exer cisable power of withdrawal held by atrust beneficiary towhom, or for the
benefit of whom, thetrustee hasauthority to makedistributions, unless after the exercise
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of such authority, such beneficiary'spower of withdrawal isunchanged with respect tothe
trust property; and

(7) A spendthrift clause or a provision in the trust instrument that prohibits
amendment or revocation of the trust shall not preclude the trustee from exercising the
authority granted by subsection 1 of this section.

3. At least sixty daysprior tomakingadiscretionary distribution under subsection
1 of thissection, thetrustee of thefirst trust shall notify the per missible distributees of the
second trust, or the qualified beneficiaries of the second trust if there are no permissible
distributees of the second trust, of the distribution. A beneficiary may waivetheright to
the notice required by this subsection and, with respect to future distributions, may
withdraw a waiver previously given.

4. In exercising the authority granted by subsection 1 of this section, the trustee
shall remain subject to all fiduciary duties otherwiseimposed under thetrust instrument
and Missouri law.

5. Thissection doesnot imposeon atrusteeaduty to exer cisetheauthority granted
by subsection 1 of this section in favor of another trust or to consider exercising such
authority in favor of another trust.

6. This section isintended to codify and, from and after enactment, to provide
certain limitations to the common law of this state, and this section applies to any trust
gover ned by thelawsof thisstate, including atrust whoseprincipal placeof administration
istransferred to this state before or after the enactment of this section.

456.5-505. 1. Whether or not the terms of atrust contain a spendthrift provision, during
the lifetime of the settlor, the property of a revocable trust is subject to claims of the settlor's
creditors.

2. With respect to an irrevocable trust without a spendthrift provision, a creditor or
assignee of the settlor may reach the maximum amount that can be distributed to or for the
settlor's benefit. If atrust has more than one settlor, the amount the creditor or assignee of a
particular settlor may reach may not exceed the settlor's interest in the portion of the trust
attributable to that settlor's contribution.

3. With respect to an irrevocable trust with a spendthrift provision, a spendthrift
provision will prevent the settlor's creditors from satisfying claims from the trust assets except:

(1) Where the conveyance of assets to the trust was fraudulent as to creditors pursuant
to the provisions of chapter 428; or

(2) Tothe extent of the settlor's beneficia interest in the trust assets, if at the time the
trust became irrevocable:

(8) The settlor was the sole beneficiary of either the income or principa of the trust or
retained the power to amend the trust; or
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(b) The settlor was one of a class of beneficiaries and retained a right to receive a
specific portion of the income or principal of the trust that was determinable solely from the
provisions of the trust instrument.

4. Intheevent that atrust meetstherequirementsset forth in subsection 3 of this
section, a settlor's creditors may not reach the settlor's beneficial interest in that trust
regardless of any testamentary power of appointment retained by the settlor that is
exercisable by the settlor in favor of any appointees other than the settlor, the settlor's
estate, the settlor's creditors, or the creditorsof the settlor's estate.

5. Any trustee who hasaduty or power to pay the debts of adeceased settlor may publish
anoticein anewspaper published in the county designated in subdivision (3) of this subsection
once aweek for four consecutive weeks in substantially the following form:

To al persons interested in the estate Of ........cccccveeeveeieniencie e , decedent. The
UNAErsigNed ........ocoveverinieeee e Is acting as Trustee under atrust the terms of which
providethat the debts of the decedent may be paid by the Trustee(s) upon receipt of proper proof
thereof. The address of the TruStee IS ......cccvvvvrveienene s All creditors of the
decedent are noticed to present their claims to the undersigned within six (6) months from the
date of the first publication of this notice or be forever barred.

Trustee

(1) If such publication isduly made by the trustee, any debts not presented to the trustee
within six months from the date of the first publication of the preceding notice shall be forever
barred as against the trustee and the trust property.

(2) A trusteeshall not beliableto account to the decedent's personal representative under
the provisions of section 461.300 by reason of any debt barred under the provisions of this
subsection.

(3) Such publication shall bein a newspaper published in:

(& The county in which the domicile of the settlor at the time of his or her death is
Situated;

(b) If the settlor had no domicile in this state at the time of his or her death, any county
wherein trust assets are located; except that, when the major part of the trust assetsin this state
consist of real estate, the notice shall be published in the county in which the real estate or the
major part thereof is located; or

(c) If the settlor had no domicilein this state at the time of hisor her death and no trust
assets are located therein, the county wherein the principal place of administration of the trust
islocated.
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(4) For purposes of this subsection, the term "domicile" means the place in which the
settlor voluntarily fixed his or her abode, not for a mere special or temporary purpose, but with
apresent intention of remaining there permanently or for an indefinite term.

[5.] 6. For purposes of this section:

(1) During the period the power may be exercised, the holder of apower of withdrawal
is treated in the same manner as the settlor of a revocable trust to the extent of the property
subject to the power; and

(2) Uponthelapse, release, or waiver of the power, the holder istreated as the settlor of
the trust only to the extent the value of the property affected by the lapse, release, or waiver
exceeds the greater of the amount specified in Sections 2041(b)(2), 2514(e) or 2503(b) of the
Internal Revenue Code.

[6.] 7. Thissection shall not apply to aspendthrift trust described, defined, or established
in section 456.014.

456.5-508. 1. A creditor or other claimant of abeneficiary or other person holding
a special power of appointment or atestamentary general power of appointment may not
attach trust property or beneficial interests subject to the power, obtain an order from a
court forcing a judicial sale of the trust property, compel the exercise of the power, or
reach thetrust property or beneficial interests by any other means.

2. Thissection shall not limit the ability of a creditor or other claimant to reach a
beneficial interest as otherwise provided in sections 456.5-501 to 456.5-507.

3. Inthissection " special power of appointment” means a power of appointment
exercisable in favor of one or more appointees other than the holder, the holder's estate,
theholder'screditors, or thecreditorsof the holder'sestate, and a" testamentary general
power of appointment” means a power of appointment exercisable at the death of the
holder, without the consent of the creator of the power or of a person holding an adverse
interest in favor of the holder, the holder's estate, the holder's creditors, or the creditors
of the holder's estate.

456.8-813. 1. (1) A trusteeshall keep the qualified beneficiaries of the trust reasonably
informed about the administration of the trust and of the material facts necessary for them to
protect their interests. A trustee shall be presumed to have fulfilled this duty if the trustee
complies with the notice and information requirements prescribed in subsections 2 to 7 of this
section.

(2) Unless unreasonable under the circumstances, atrustee shall promptly respond to a
beneficiary's request for information related to the administration of the trust.

2. A trustee:

(1) upon request of abeneficiary, shall promptly furnish to the beneficiary acopy of the
trust instrument;
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(2) within[60] onehundred and twenty days after accepting atrusteeship, shall notify
the qualified beneficiaries of the acceptance and of the trustee's name, address, and telephone
number;

(3) within [sixty] one hundred and twenty days after the date the trustee acquires
knowledge of the creation of an irrevocabletrust, or the date the trustee acquires knowledge that
a formerly revocable trust has become irrevocable, whether by the death of the settlor or
otherwise, shall notify the qualified beneficiaries of the trust's existence, of the identity of the
settlor or settlors, of the right to request a copy of the trust instrument, and of the right to a
trustee's report as provided in subsection 3 of this section; and

(4) shall notify the qualified beneficiariesin advance of any changeinthe method or rate
of the trustee's compensation.

3. A trustee shall send to the permissible distributees of trust income or principal, and
to other beneficiarieswho request it, at least annually and at the termination of thetrust, areport
of thetrust property, liabilities, receipts, and disbursements, including the source and amount of
the trustee's compensation, a listing of the trust assets and, if feasible, their respective market
values. Upon avacancy in atrusteeship, unless a cotrustee remainsin office, areport must be
sent to the qualified beneficiaries by the former trustee. A personal representative, conservator,
or guardian may send the qualified beneficiariesareport on behalf of adeceased or incapacitated
trustee.

4. A beneficiary may waivetheright to atrustee'sreport or other information otherwise
required to be furnished under this section. A beneficiary, with respect to future reports and
other information, may withdraw a waiver previously given.

5. A trusteemay chargeareasonablefeeto abeneficiary for providinginformation under
this section.

6. Thereguest of any beneficiary for information under any provision of thissection shall
be with respect to asingle trust that is sufficiently identified to enable the trustee to locate the
records of the trust.

7. 1f thetrustee is bound by any confidentiality restrictions with respect to an asset of a
trust, any beneficiary who is eligible to receive information pursuant to this section about such
asset shall agree to be bound by the confidentiality restrictions that bind the trustee before
receiving such information from the trustee.

8. This section does not apply to a trust created under a trust instrument that became
irrevocable before January 1, 2005, and the law in effect prior to January 1, 2005, regarding the
subject matter of this section shall continue to apply to those trusts.

469.411. 1. If the provisions of this section apply to atrust, the unitrust amount [shall
be determined as follows:] determined for each accounting year of the trust shall be a
per centage between threeand five per cent of theaver agenet fair market valueof thetrust,
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as of thefirst day of the trust's current accounting year. The percentage applicableto a
trust shall bethat percentage specified by thetermsof thegover ninginstrument or by the
election madein accordance with subdivision (2) of subsection 5 of this section.

(1) [For thefirst three accounting periods of the trust, the unitrust amount for a current
valuation year of the trust shall be a percentage between three and five percent that is specified
by thetermsof the governing instrument or by the el ection madein accordance with subdivision
(2) of subsection 5 of this section, of the net fair market values of the assets held in the trust on
the first business day of the current valuation year;

(2) Beginning with the fourth accounting period of the trust, the unitrust amount for a
current valuation year of the trust shall be a percentage between three and five percent that is
specified by the terms of the governing instrument or by the election made in accordance with
subdivision (2) of subsection 5 of this section, of the average of the net fair market values of the
assets held in the trust on the first business day of the current valuation year and the net fair
market values of the assets held in the trust on the first business day of each prior valuation year,
regardless of whether this section applied to the ascertainment of net income for all valuation
years,

(3)] Theunitrust amount for the current [val uation] accounting year computed pursuant
to[subdivision (1) or (2) of thissubsection] thissection shall be proportionately reduced for any
distributions, in whole or in part, other than distributions of the unitrust amount, and for any
payments of expenses, including debts, disbursements and taxes, from the trust within acurrent
[valuation] accounting year that the trustee determinesto be material and substantial, and shall
be proportionately increased for the receipt, other than a receipt that represents a return on
investment, of any additional property into thetrust withinacurrent [valuation] accountingyear;

[(4)] (2) For purposes of [subdivision (2) of this subsection] this section, the net fair
market values of the assets held in the trust on the first business day of a prior [valuation year]
accounting quarter shall be adjusted to reflect any reduction, in the case of a distribution or
payment, or increase, in the case of areceipt, for the prior [valuation] accounting year pursuant
to subdivision [(3)] (1) of thissubsection, asif the distribution, payment or receipt had occurred
on thefirst day of the prior [valuation] accounting year;

[(5)] (3) Inthe case of a short accounting period, the trustee shall prorate the unitrust
amount on adaily basis;

[(6)] (4) Inthecasewherethe net fair market value of an asset held in the trust has been
incorrectly determined [either in a current valuation year or in a prior valuation year] in any
guarter, theunitrust amount shall beincreased in the case of an underval uation, or be decreased
inthe case of an overval uation, by an amount equal to the difference between the unitrust amount
determined based on the correct valuation of the asset and the unitrust amount originally
determined.



HCS SB 59 12

41
42
43
44
45
46
47
48
49
50
51
52
53
54
55
56
57
58
59
60
61
62
63
64
65
66
67
68
69
70
71
72
73
74

75
76

2. Asused in this section, the following terms mean:

(1) "Averagenet fair market value", arolling average of thefair market value of
the assets held in the trust on the first business day of the lessor of the number of
accountingquartersof thetrust from thedateof inception of thetrust tothedeter mination
of the trust's average net fair market value, or twelve accounting quarters of the trust,
regardless of whether this section applied to the ascertainment of net income for all
valuation quarters;

(2) "Current [valuation] accounting year", the accounting period of the trust for which
the unitrust amount is being determined(;

(2) "Prior valuation year", each of the two accounting periods of the trust immediately
preceding the current valuation year].

3. Indetermining the [sum of the] average net fair market [values] value of the assets
held in the trust [for purposes of subdivisions (1) and (2) of subsection 1 of this section], there
shall not be included the value of:

(1) Anyresidential property or any tangible personal property that, asof thefirst business
day of the current valuation year, one or more income beneficiaries of the trust have or had the
right to occupy, or have or had the right to possess or control, other than in acapacity astrustee,
and instead the right of occupancy or the right to possession or control shall be deemed to bethe
unitrust amount with respect to the residential property or the tangible personal property; or

(2) Any asset specifically given to a beneficiary under the terms of the trust and the
return on investment on that asset, which return on investment shall be distributable to the
beneficiary.

4. Indetermining the aver age net fair market value of [each asset] theassetsheldinthe
trust pursuant to [subdivisions (1) and (2) of] subsection 1 of this section, the trustee shall, not
less often than annually, determine the fair market value of each asset of the trust that consists
primarily of real property or other property that is not traded on a regular basis in an active
market by appraisa or other reasonable method or estimate, and that determination, if made
reasonably and in good faith, shall be conclusive asto al persons interested in the trust. Any
claim based on a determination made pursuant to this subsection shall be barred if not asserted
in ajudicial proceeding brought by any beneficiary with any interest whatsoever in the trust
within two years after the trustee has sent areport to al qualified beneficiaries that adequately
discloses the facts constituting the claim. Therules set forth in subsection 2 of section 469.409
shall apply to the barring of claims pursuant to this subsection.

5. Thissection shall apply to the following trusts:

(1) Any trust created after August 28, 2001, with respect to which the terms of the trust
clearly manifest an intent that this section apply;
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(2) Any trust created under an instrument that became irrevocable on, before, or after
August 28, 2001, if thetrustee, in thetrustee's discretion, el ectsto have this section apply unless
the instrument creating the trust specifically prohibits an election under this subdivision. The
trustee shall deliver notice to all qualified beneficiaries and the settlor of the trust, if he or she
isthen living, of the trustee's intent to make such an election at least sixty days before making
that election. Thetrustee shall have sole authority to make the election. Section 469.402 shall
apply for al purposes of this subdivision. An action or order by any court shall not be required.
The election shall be made by a signed writing delivered to the settlor of the trust, if he or she
isthen living, and to all qualified beneficiaries. The election isirrevocable, unless revoked by
order of the court having jurisdiction of thetrust. The election may specify the percentage used
to determine the unitrust amount pursuant to this section, provided that such percentage is
between three and five percent, or if no percentage is specified, then that percentage shall be
three percent. In making an election pursuant to this subsection, the trustee shall be subject to
the same limitations and conditions as apply to an adjustment between income and principal
pursuant to subsections 3 and 4 of section 469.405; and

(3) No action of any kind based on an election made by atrustee pursuant to subdivision
(2) of this subsection shall be brought against the trustee by any beneficiary of that trust three
years from the effective date of that election[;

(4) If this section is made applicable under this subdivision to an institutional
endowment fund, as defined in section 402.130, the restrictions contained in section 402.134
shall not apply to the extent payment of a unitrust amount would otherwise be prohibited].

6. (1) Oncethe provisions of this section become applicable to a trust, the net
income of thetrust shall bethe unitrust amount.

(2) Unlessotherwise provided by the governing instrument, the unitrust amount
distributed each year shall be paid from the following sourcesfor that year up to thefull
value of the unitrust amount in the following order:

(@) Net income asdetermined if thetrust werenot a unitrust;

(b) Other ordinary income as determined for federal income tax purposes;

(c) Assetsof thetrust principal for which thereisareadily availablemarket value;
and

(d) Other trust principal.

(3) Additionally, thetrustee may allocate to trust income for each taxable year of
thetrust, or portion ther eof:

(a2) Net short-term capital gain described in theInternal Revenue Code, 26 U.S.C.
Section 1222(5), for such year, or portion thereof, but only to the extent that the amount
so allocated together with all other amounts to trust income, as determined under the
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provisionsof thischapter without regard to this section, for such year, or portion ther eof,
does not exceed the unitrust amount for such year, or portion ther eof;

(b) Net long-term capital gain described in the Internal Revenue Code, 26 U.S.C.
Section 1222(7), for such year, or portion thereof, but only to the extent that the amount
so allocated together with all other amounts, including amounts described in paragraph
(a) of thissubdivision, allocated to trust incomefor such year, or portion ther eof, doesnot
exceed the unitrust amount for such year, or portion ther eof.

7. A trust with respect to which this section applies on August 28, 2011, may
calculatetheunitrust amount in accordancewith theprovisionsof thissection, asit existed
either before or after such date, asthe trustee of such trust shall determinein awriting
kept with therecords of thetrust in thetrustee'sdiscretion.

469.437. 1. Asused in this section, the following terms mean:

(1) "Payment", an amount that is:

(&) Received or withdrawn from a plan; or

(b) One of a series of distributions that have been or will be received over a fixed
number of years or during the life of one or more individuals under any contractual or other
arrangement, or isasingle payment from aplan that the trustee could have received over afixed
number of years or during the life of one or more individuals;

(2) "Plan", a contractual, custodial, trust or other arrangement that provides for
distributions to the trust, including, but not limited to, qualified retirement plans, Individual
Retirement Accounts, Roth Individual Retirement Accounts, public and private annuities, and
deferred compensation, including paymentsreceived directly from an entity asdefined in section
469.423 regardless of whether or not such distributionsare made from aspecific fund or account.

2. If any portion of a payment is characterized as adistribution to the trustee of interest,
dividends or a dividend equivalent, the trustee shall alocate the portion so characterized to
income. The trustee shall alocate the balance of that payment to principal.

3. If no part of apayment isallocated to income pursuant to subsection 2 of this section,
then for each accounting period of thetrust that any payment isreceived by thetrust with respect
to the trust'sinterest in a plan, the trustee shall allocate to income that portion of the aggregate
value of al payments received by the trustee in that accounting period equal to the amount of
planincome attributableto thetrust'sinterest in the plan for that calendar year. Thetrustee shall
allocate the balance of that payment to principal.

4. For purposes of this section, if a payment is received from a plan that maintains a
separate account or fund for its participants or account holders, including, but not limited to,
defined contribution retirement plans, Individual Retirement Accounts, Roth Individual
Retirement Accounts, and sometypes of deferred compensation plans, the phrase " plan income”
shall mean either the amount of the plan account or fund held for the benefit of the trust that, if
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the plan account or fund were atrust, would be all ocated to income pursuant to sections469.401
to 469.467 for that accounting period, or four percent of the value of the plan account or fund
on thefirst day of that accounting period. The method of determining plan income pursuant to
this subsection shall be chosen by thetrusteein thetrustee'sdiscretion. Thetrusteesmay change
the method of determining plan income pursuant to this subsection for any future accounting
period.

5. For purposes of this section if the payment is received from a plan that does not
maintain a separate account or fund for its participants or account holders, including by way of
example and not limitation defined benefit retirement plans and some types of deferred
compensation plans, the term "plan income" shall mean four percent of the total present value
of thetrust'sinterest in the plan as of the first day of the accounting period, based on reasonable
actuarial assumptions as determined by the trustee.

6. Notwithstanding subsections 1 to 5 of this section, with respect to atrust where
an election to qualify for a marital deduction under Section 2056(b)(7) or Section 2523(f)
of thelnternal Revenue Code of 1986, asamended, hasbeen made, or atrust that qualified
for themarital deduction under either Section 2056(b)(5) or Section 2523(e) of thelnternal
Revenue Code of 1986, as amended, a trustee shall determine the plan income for the
accounting period asif the plan wereatrust subject to sections 469.401 to 469.467. Upon
request of thesurviving spouse, thetrusteeshall demand that the per son administeringthe
plan distributetheplan incometothetrust. Thetrusteeshall allocateapayment from the
plan toincometotheextent of theplan incomeand distributethat amount tothesurviving
spouse. Thetrusteeshall allocatethe balance of the payment to principal. Upon request
of the surviving spouse, thetrustee shall allocate principal toincometotheextent theplan
income exceeds payments made from the plan to the trust during the accounting period.

7. If, to obtain an estate or gift tax marital deduction for atrust, atrustee shall allocate
more of a payment to income than provided for by this section, the trustee shall allocate to
income the additional amount necessary to obtain the marital deduction.

469.459. 1. A tax required to be paid by atrustee based on receipts allocated to income
shall be paid from income.

2. A tax required to be paid by atrustee based on receipts alocated to principal shall be
paid from principal, even if the tax is called an income tax by the taxing authority.

3. A tax required to be paid by atrustee on the trust's share of an entity'staxableincome
shall be paid [proportionately]:

(1) Fromincometo the extent that receipts from the entity are allocated to income; and

(2) From principal to the extent that[:

(a)] receiptsfrom the entity are alocated only to principal[; and
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(b) Thetrust's share of the entity's taxable income exceeds the total receipts described
in subdivision (1) of this subsection and paragraph (a) of this subdivision].

4. [For purposesof thissection, receiptsallocated to principal or incomeshall bereduced
by the amount distributed to abeneficiary from principal or income for which the trust receives
adeductionincalculating thetax] After applying subsections1to 3of thissection, thetrustee
shall adjust income or principal receiptsto the extent that the trust's taxes are reduced
because thetrust receives a deduction for payment madeto a beneficiary.

475.060. 1. Any person may file apetition for the appointment of himself or her self or
some other qualified person as guardian of a minor [or guardian of an incapacitated person].
Such petition shall state:

(1) The name, age, domicile, actual place of residence and post office address of the
minor [or incapacitated person] if known and if any of these factsis unknown, the efforts made
to ascertain that fact;

(2) Theestimated valueof [his] theminor'sreal and personal property, and thelocation
and value of any real property owned by the minor outside of this state;

(3) If the minor [or incapacitated person] has no domicile or place of residencein this
state, the county in which the property or major part thereof of the minor [or incapacitated
person] islocated;

(4) The name and address of the parents of the minor [or incapacitated person] and
whether they are living or dead;

(5) The name and address of the spouse, and the names, ages and addresses of all living
children of the minor [or incapacitated person];

(6) The name and address of the person having custody of the person of the minor [or
incapacitated person];

(7) The name and address of any guardian of the person or conservator of the estate of
the minor [or incapacitated person] appointed in this or any other state;

(8) If appointment issought for anatural person, other than the public administrator, the
names and addresses of wards and disabled persons for whom such person is already guardian
or conservator;

(9 [In the case of an incapacitated person, the fact that the person for whom
guardianship is sought is unable by reason of some specified physical or mental condition to
receive and eval uate information or to communicate decisions to such an extent that the person
lacks capacity to meet essential requirementsfor food, clothing, shelter, safety or other caresuch
that serious physical injury, illness or disease islikely to occur] The name and address of the
trustees and the purpose of any trust of which theminor isa qualified beneficiary;

(10) The reasons why the appointment of a guardian is sought;
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(11) A petition for the appointment of aguardian of aminor may befiled for the soleand
specific purpose of school registration or medical insurance coverage. Such a petition shall
clearly set out thislimited request and shall not be combined with apetition for conservatorship.

2. Any person may filea petition for theappointment of himself or herself or some
other qualified person as guardian of an incapacitated person. Such petition shall state:

(1) Thename, age, domicile, actual place of residenceand post officeaddressof the
alleged incapacitated person, if known, and if any of these facts is unknown, the efforts
madeto ascertain that fact; in addition, for theperiod of thr eeyear sbeforethefiling of the
petition, themost recent addresses, up to three, at which the alleged incapacitated person
lived prior tothemost recent address. 1n the case of a petition filed by a public official in
his or her official capacity, the information required by this subdivision need only be
supplied to the extent it isreasonably available to the petitioner; in the case of any other
petition, if any information required by thissubdivision isnot available, the petition shall
state the efforts made to obtain such information;

(2) The estimated value of the alleged incapacitated person's real and personal
property, and the location and value of any real property owned by the alleged
incapacitated person outside of this state;

(3) If thealleged incapacitated person hasno domicileor place of residencein this
state, the county in which the property or major part thereof of the alleged incapacitated
person islocated;

(4) Thename and address of the parents of the alleged incapacitated person and
whether they areliving or dead;

(5) Thenameand addressof the spouse, the names, ages, and addr essesof all living
children of the alleged incapacitated person, the names and addresses of the alleged
incapacitated person'sclosest known relatives, and the namesand relationship, if known,
of any adults living with the alleged incapacitated person; if no spouse, adult child, or
parent islisted, the names and addresses of the siblingsand children of deceased siblings
of the alleged incapacitated person; the name and addr ess of any agent appointed by the
alleged incapacitated person in any durable power of attor ney, and of the presently acting
trustees of any trust of which the alleged incapacitated person is the grantor or is a
qualified beneficiary or isor wasthetrusteeor co-trusteeand the purpose of the power of
attorney or trust;

(6) Thenameand addressof the person having custody of the per son of thealleged
incapacitated person;

(7) The name and address of any guardian of the person or conservator of the
estate of the alleged incapacitated person appointed in thisor any other state;
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(8 If appointment is sought for a natural person, other than the public
administrator, the names and addresses of wards and disabled persons for whom such
person isalready guardian or conservator;

(9) Thefact that the person for whom guar dianship is sought isunable by reason
of some specified physical or mental condition to receive and evaluate infor mation or to
communicate decisionsto such an extent that the person lacks capacity to meet essential
requirements for food, clothing, shelter, safety, or other care such that serious physical
injury, illness, or diseaseislikely to occur;

(10) Thereasonswhy the appointment of a guardian is sought.

475.061. 1. Any person may file apetition in the probate division of the circuit court of
the county of proper venue for the appointment of himself or some other qualified person as
conservator of the estate of a minor or disabled person. The petition shall contain the same
allegations as are set forth in subdivisions (1), (8), and (10) of subsection 2 of section 475.060
with respect to the appoi ntment of aguardian for anincapacitated person and, in addition thereto,
an allegation that the respondent is unable by reason of some specific physical or mental
condition to receive and eval uateinformation or to communi cate decisionsto such an extent that
the respondent lacks ability to manage hisfinancial resources or that the respondent isunder the
age of eighteen years.

2. A petition for appointment of a conservator or limited conservator of the estate may
be combined with a petition for appointment of aguardian or limited guardian of the person. In
such a combined petition allegations need not be repeated.

475.115. 1. When aguardian or conservator dies, isremoved by order of the court, or
resigns and his or her resignation is accepted by the court, the court shall have the same
authority asit hasin like cases over personal representatives and their sureties and may appoint
another guardian or conservator in the same manner and subject to the samerequirementsasare
herein provided for an original appointment of a guardian or conservator.

2. A public administrator may request transfer of any case to the jurisdiction of
another county by filing a petition for transfer. If thereceiving county meetsthe venue
requirements of section 475.035 and the public administrator of the receiving county
consentsto the transfer, and the ward does not file an answer opposing the petition for
transfer, the court shall transfer the case. The court with jurisdiction over the receiving
county shall, without the necessity of any hearing asrequired by section 475.075, appoint
the public administrator of the receiving county as successor guardian and/or successor
conservator and issueletterstherein. Inthecaseof aconservator ship, thefinal settlement
of thepublicadministrator'sconservator ship shall befiled within thirty daysof thecourt's
transfer of the case, in the court with jurisdiction over the original conservator ship, and
forwarded to the receiving county upon audit and approval.



HCS SB 59 19

© 00N O~ WN

N DNDDNDNDNNMNMNDNDNDNNNMNNMNRPREPRPEPEPEPERRERPRPRERE
O© 0O NO Ol D WNPFP OOOWOWNOO O PWDNPEO

ARTICLE 1
GENERAL PROVISIONS

475.501. Sections 475.501 to 475.555 may be cited as the "Uniform Adult
Guardianship and Protective Proceedings Jurisdiction Act" .

475.502. Notwithstanding thedefinitionsin section 475.010, when used in sections
475.501 to 475.555, the following terms mean:

(1) "Adult", an individual who has attained eighteen years of age;

(2) "Conservator", a person appointed by the court to administer the property of
an adult, including a person appointed under this chapter;

(3) " Guardian", a person appointed by the court to make decisionsregarding the
person of an adult, including a person appointed under this chapter;

(4) " Guardianship order", an order appointing a guardian;

(5) "Guardianship proceeding", a proceeding in which an order for the
appointment of a guardian is sought or has been issued;

(6) "Incapacitated person", an adult for whom a guardian has been appointed;

(7) " Party" ,therespondent, petitioner, guar dian, conser vator, or any other person
allowed by the court to participate in a guardianship or protective proceeding;

(8) " Person”, except intheterm " incapacitated person™ or " protected person™, an
individual, cor poration, businesstrust, estate, trust, partner ship, limited liability company,
association, joint venture, public corporation, government or gover nmental subdivision,
agency, or instrumentality, or any other legal or commer cial entity;

(9) " Protected person”, an adult for whom a protective order has been issued;

(10) " Protectiveorder™, an order appointing a conservator or other order related
to management of an adult's property;

(11) " Protective proceeding”, ajudicial proceeding in which a protective order is
sought or has been issued;

(12) " Record" , information that isinscribed on atangiblemedium or that isstored
in an electronic or other medium and isretrievablein perceivable form;

(13) " Respondent”, an adult for whom a protective order or theappointment of a
guardian is sought;

(14) " State", astateof theUnited States, the District of Columbia, PuertoRico, the
United States Virgin Islands, a federally recognized Indian tribe, or any territory or
insular possession subject to thejurisdiction of the United States.

475.503. A court of thisstatemay treat aforeign country asif it wereastatefor the
purpose of applying thisarticleand articles 2, 3, and 5.

475.504. 1. A court of this state may communicate with a court in another state
concerning a proceeding arising under sections 475.501 to 475.555. The court may allow



HCS SB 59 20

N o OB~ W

© 0 ~NO 01T~ WD

NNNREPERRRRRRRRRE
Nk, O®©OOow=~NOoOuhwdNERO

© 00N Ok WNDN

[y
o

the parties to participate in the communication. Except as otherwise provided in
subsection 2 of this section, the court shall make a record of the communication. The
record may belimited to the fact that the communication occurred.

2. Courts may communicate concer ning schedules, calendars, court records, and
other administrative matter swithout making a record.

475.505. 1. Inaguardianship or protective proceedingin thisstate, acourt of this
state may request the appropriate court of another stateto:

(1) Hold an evidentiary hearing;

(2) Order apersoninthat stateto produceevidenceor givetestimony pursuant to
procedures of that state;

(3) Order that an evaluation or assessment be made of the respondent;

(4) Order any appropriateinvestigation of a person involved in a proceeding;

(5) Forward to the court of this state a certified copy of the transcript or other
record of a hearing under subdivision (1) of subsection 1 of this section or any other
proceeding, any evidence otherwise produced under subdivision (2) of subsection 1 of this
section, and any evaluation or assessment prepared in compliance with an order under
subdivisions (3) and (4) of subsection 1 of this section;

(6) Issue any order necessary to assure the appearance in the proceeding of a
person whose presenceis necessary for the court to make a deter mination, including the
respondent or theincapacitated or protected person;

(7) Issuean order authorizing therelease of medical, financial, criminal, or other
relevant information in that state, including protected health information asdefined in 45
CFR 160.103, as amended.

2. If acourt of another statein which a guardianship or protective proceeding is
pending requests assistance of the kind provided in subsection 1 of thissection, a court of
this state has jurisdiction for the limited purpose of granting the request or making
reasonable effortsto comply with the request.

475.506. 1. In a guardianship or protective proceeding, in addition to other
proceduresthat may be available, testimony of a withess who is located in another state
may be offer ed by deposition or other meansallowablein thisstatefor testimony taken in
another state. Thecourt on its own motion may order that the testimony of a witness be
taken in another state and may prescribethe manner in which and the termsupon which
thetestimony isto betaken.

2. In aguardianship or protective proceeding, a court in this state may permit a
witnesslocated in another stateto be deposed or to testify by telephone or audiovisual or
other electronic means. A court of this state shall cooperate with court of the other state
in designating an appropriate location for the deposition or testimony.
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3. Documentary evidencetransmitted from another statetoacourt of thisstate by
technological means that do not produce an original writing may not be excluded from
evidence on an objection based on the best evidencerule.

ARTICLE 2
JURISDICTION

475.521. 1. Inthisarticle, thefollowing terms mean:

(1) "Emergency", a circumstance that likely will result in substantial harm to a
respondent’s health, safety, or welfare, and for which the appointment of a guardian is
necessary because no other person hasauthority and iswilling to act on therespondent's
behalf;

(2) "Home state", the state in which the respondent was physically present,
includingany period of temporary absence, for at least six consecutivemonthsimmediately
beforethefiling of a petition for a protective order or the appointment of a guardian; or
if none, the statein which the respondent was physically present, including any period of
temporary absence, for at least six consecutive monthsending within thesix monthsprior
to thefiling of the petition;

(3) " Significant-connection state", a state, other than the home state, with which
arespondent hasa significant connection other than mere physical presenceand in which
substantial evidence concer ning the respondent is available.

2. In determining under section 475.523 and subsection 5 of section 475.531
whether arespondent has a significant connection with a particular state, the court shall
consider:

(1) The location of the respondent's family and other persons required to be
notified of the guardianship or protective proceeding;

(2) Thelength of timetherespondent at any timewasphysically present in the state
and the duration of any absence;

(3) Thelocation of therespondent's property; and

(4) The extent to which the respondent has ties to the state such as voting
registration, state or local tax return filing, vehicle registration, driver's license, social
relationship, and receipt of services.

475.522. Thisarticle providesthe exclusivejurisdictional basisfor a court of this
state to appoint a guardian or issue a protective order for an adult.

475.523. A court of this state has jurisdiction to appoint a guardian or issue a
protective order for arespondent if:

(1) Thisstateistherespondent's home state;

(2) Onthedatea petition isfiled, this state is a significant-connection state and:
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(a) Therespondent doesnot havea homestateor acourt of therespondent'shome
state hasdeclined to exer cise jurisdiction because thisstateisa more appropriate forum;
or

(b) Therespondent hasahome state, a petition for an appointment or order isnot
pending in a court of that state or another significant-connection state, and, before the
court makesthe appointment or issuestheorder:

a. A petition for an appointment or order is not filed in the respondent's home
state;

b. An objection to the court'sjurisdiction is not filed by a person required to be
notified of the proceeding; and

c. Thecourtinthisstateconcludesthat itisan appropriateforumunder thefactors
set forth in section 475.526;

(3) Thisstatedoesnot havejurisdiction under either subdivisions(1) or (2) of this
section, therespondent’'shome state and all significant-connection states have declined to
exercisejurisdiction becausethisstateisthe more appropriate forum, and jurisdiction in
this stateis consistent with the constitutions of this state and the United States; or

(4) Therequirementsfor special jurisdiction under section 475.524 are met.

475.524. 1. A court of this state lacking jurisdiction under section 475.523 has
gpecial jurisdiction to do any of the following:

(1) Appoint aguardian in an emergency for aterm not exceeding ninety days for
arespondent who is physically present in this state;

(2) Issue a protective order with respect to real or tangible personal property
located in this state;

(3) Appoint aguardian or conservator for anincapacitated or protected per son for
whom a provisional order to transfer the proceeding from another state has been issued
under proceduressimilar to section 475.531.

2. If apetition for theappointment of aguardian in an emergency isbrought in this
state and this state was not therespondent's home state on the date the petition wasfiled,
the court shall dismissthe proceeding at the request of the court of the home state, if any,
whether dismissal isrequested before or after the emer gency appointment.

475.525. Except as otherwise provided in section 475.524, a court that has
appointed a guardian or issued a protective order consistent with sections 475.501 to
475.555 hasexclusiveand continuingjurisdiction over theproceedinguntil it isterminated
by the court or the appointment or order expiresby itsown terms.

475.526. 1. A court of this state having jurisdiction under section 475.523 to
appoint aguardian or issue a protective order may declineto exerciseitsjurisdiction if it
determines at any timethat a court of another stateisa more appropriate forum.
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2. If acourt of thisstate declinesto exerciseitsjurisdiction under subsection 1 of
this section, it shall either dismiss or stay the proceeding. The court may impose any
condition the court considersjust and proper, including the condition that a petition for
the appointment of a guardian or protective order be promptly filed in another state.

3. In determining whether it isan appropriate forum, the court shall consider all
relevant factors, including:

(1) Any expressed preference of therespondent;

(2) Whether abuse, neglect, or exploitation of the respondent has occurred or is
likely to occur and which state could best protect therespondent from the abuse, neglect,
or exploitation;

(3) The length of time the respondent was physically present in or was a legal
resident of thisor another state;

(4) Thedistance of therespondent from the court in each state;

(5) Thefinancial circumstances of the respondent’s estate;

(6) Thenatureand location of the evidence;

(7) Theability of the court in each state to decide the issue expeditiously and the
procedures necessary to present evidence,

(8 The familiarity of the court of each state with the facts and issues in the
proceeding; and

(9) If an appointment were made, the court'sability to monitor the conduct of the
guardian or conservator.

475.527. 1. If at any time a court of this state determines that it acquired
jurisdiction to appoint a guardian or issue a protective order because of unjustifiable
conduct, the court may:

(1) Declineto exercisejurisdiction;

(2) Exercise jurisdiction for the limited purpose of fashioning an appropriate
remedy to ensurethehealth, safety, and welfar e of therespondent or the protection of the
respondent's property or prevent a repetition of the unjustifiable conduct, including
staying the proceeding until a petition for the appointment of a guardian or issuance of a
protectiveorder isfiled in a court of another state havingjurisdiction; or

(3) Continueto exercisejurisdiction after considering:

(8) Theextent to which the respondent and all personsrequired to be notified of
the proceedings have acquiesced in the exer cise of the court'sjurisdiction;

(b) Whether it isamoreappropriateforum than thecourt of any other stateunder
the factors set forth in subsection 3 of section 475.526; and
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(c) Whether the court of any other state would have jurisdiction under factual
circumstances in substantial conformity with the jurisdictional standards of section
475.523.

2. If acourt of this state determines that it acquired jurisdiction to appoint a
guardian or issue a protective order because a party seeking to invoke its jurisdiction
engaged in unjustifiableconduct, it may assessagainst that party necessary and r easonable
expenses, includingattor ney'sfees, investigativefees, court costs, communication expenses,
witness fees and expenses, and travel expenses. The court may not assess fees, costs, or
expenses of any kind against this state or a governmental subdivision, agency, or
instrumentality of this state unless authorized by law other than sections 475.501 to
475.555.

475.528. If apetition for the appointment of a guardian or issuance of a protective
order isbrought in thisstateand thisstatewasnot therespondent'shomestateon thedate
the petition wasfiled, in addition to complying with the notice requirements of this state,
notice of the petition shall be given to those per sonswho would be entitled to notice of the
petition if a proceeding wer e brought in therespondent'shome state. The notice shall be
given in the same manner as noticeisrequired to be given in this state.

475.529. Except for a petition for the appointment of a guardian in an emer gency
or issuance of a protective order limited to property located in this state as provided in
subdivision (1) or (2) of subsection 1 of section 475.524, if a petition for the appointment
of a guardian or issuance of a protective order isfiled in thisand in another state and
neither petition has been dismissed or withdrawn, the following rules apply:

(1) If thecourt in thisstate hasjurisdiction under section 475.523, it may proceed
with thecaseunlessacourt in another stateacquiresjurisdiction under provisionssimilar
to section 475.523 befor e the appointment or issuance of the order.

(2) If the court in this state does not have jurisdiction under section 475.523,
whether at thetimethe petition isfiled or at any time befor e the appointment or issuance
of the order, the court shall stay the proceeding and communicate with the court in the
other state. If the court in the other state has jurisdiction, the court in this state shall
dismissthepetition unlessthecourt in theother statedeterminesthat thecourtinthisstate
isamoreappropriate forum.

ARTICLE 3
TRANSFER OF GUARDIANSHIP OR CONSERVATORSHIP

475.531. 1. A guardian or conservator appointed in this state may petition the

court to transfer the guardianship or conservatorship to another state.
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2. Notice of a petition under subsection 1 of this section shall be given to those
personsthat would be entitled to notice of a petition in thisstatefor the appointment of a
guardian or conservator.

3. On the court's own motion or on request of the guardian or conservator, the
incapacitated or protected person, or other person required to be notified of the petition,
the court shall hold a hearing on a petition filed pursuant to subsection 1 of this section.

4. The court shall issue an order provisionally granting a petition to transfer a
guardianship and shall direct theguardian to petition for guardianship in the other state
if thecourt issatisfied that the guar dianship will beaccepted by thecourt in theother state
and the court findsthat:

(1) Theincapacitated person isphysically present in or isreasonably expected to
move permanently to the other state;

(2) An objection to the transfer has not been made or, if an objection has been
made, the objector hasnot established that thetransfer would be contrary totheinterests
of the incapacitated person; and

(3) Plansfor careand servicesfor theincapacitated person in the other stateare
reasonable and sufficient.

5. The court shall issue a provisional order granting a petition to transfer a
conservatorship and shall direct the conservator to petition for conservatorship in the
other stateif thecourt issatisfied that the conser vator ship will be accepted by thecourt of
the other state and the court findsthat:

(1) Theprotected personisphysically present in or isreasonably expected to move
permanently to the other state, or the protected person hasa significant connection to the
other state considering the factorsset forth in subsection 2 of section 475.521,

(2) An objection to the transfer has not been made or, if an objection has been
made, the objector hasnot established that thetransfer would be contrary totheinterests
of the protected person; and

(3) Adequatearrangementswill bemadefor management of theprotected person's
property.

6. Thecourt shall issueafinal order confirming thetransfer and terminating the
guardianship or conservatorship upon itsreceipt of:

(1) A provisional order accepting the proceeding from the court to which the
proceedingistobetransferred whichisissued under provisionssimilar to section 475.532;
and

(2) Thedocumentsrequired toterminateaguardianship or conservatorshipinthis
state.
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475.532. 1. Toconfirm transfer of aguardianship or conservator ship transferred
to this state under provisions similar to those in section 475.531, the guardian or
conservator shall petition the court in this state to accept the guardianship or
conservator ship. Thepetition shall includeacertified copy of theother state' sprovisional
order of transfer.

2. Notice of a petition under subsection 1 of this section shall be given to those
personsthat would be entitled to noticeif the petition were a petition for the appointment
of aguardian or issuance of aprotectiveorder in both thetransferring stateand thisstate.
Thenoticeshall begiven in thesamemanner asnoticeisrequired to begiven in thisstate.

3. On the court's own motion or on request of the guardian or conservator, the
incapacitated or protected person, or other person required to be notified of the
proceeding, the court shall hold a hearing on a petition filed pursuant to subsection 1 of
this section.

4. The court shall issue an order provisionally granting a petition filed under
subsection 1 of this section unless:

(1) An objection is made and the objector establishes that transfer of the
proceeding would be contrary to theinterestsof theincapacitated or protected person; or
(2) Theguardian or conservator isingigiblefor appointment in this state.

5. Thecourt shall issueafinal order accepting the proceeding and appointing the
guardian or conservator asguardian or conservator in thisstateupon itsreceipt fromthe
court from which the proceeding is being transferred of a final order issued under
provisions similar to section 475.531 transferring the proceeding to this state.

6. Not later than ninety daysafter issuance of afinal order acceptingtransfer of a
guardianship or conservator ship, the court shall determine whether the guardianship or
conser vator ship needsto be modified to conform to the law of this state.

7. Ingrantingapetition under thissection, thecourt shall recognizeaguardianship
or conservatorship order from the other state, including the determination of the
incapacitated or protected person's incapacity and the appointment of the guardian or
conservator.

8. The denial by a court of this state of a petition to accept guardianship or
conservator ship transferred from another state doesnot affect the ability of the guardian
or conservator to seek appointment as guardian or conservator in this state under this
chapter if the court hasjurisdiction to make an appointment other than by reason of the
provisional order of transfer.

ARTICLE 4
REGISTRATION AND RECOGNITION OF ORDERSFROM OTHER STATES
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475.541. If aguardian has been appointed in another state and a petition for the
appointment of aguardian isnot pendingin thisstate, theguar dian appointed in theother
state, after giving notice to the appointing court of an intent to register, may register the
guardianship order in this state by filing as a foreign judgment in a court, in any
appropriate county of this state, certified copies of the order and letters of office.

475.542. If aconservator hasbeen appointed in another state and a petition for a
protective order isnot pending in this state, the conservator appointed in the other state,
after giving notice to the appointing court of an intent to register, may register the
protectiveorder in thisstate by filing asaforeign judgment in a court of thisstate, in any
county in which property belonging to the protected person islocated, certified copies of
the order and letters of office and of any bond.

475.543. 1. Upon registration of aguardianship or protective order from another
state, the guardian or conservator may exercisein this state all powersauthorized in the
order of appointment except as prohibited under the laws of this state, including
maintaining actionsand proceedingsin thisstateand, if theguar dian or conservator isnot
aresident of this state, subject to any conditionsimposed upon nonresident parties.

2. A court of this state may grant any relief available under sections 475.501 to
475.555 and other law of this stateto enforce aregistered order.

475.544. Except whereinconsistent with sections475.541, 475.542, and 475.543, the
laws of this state relating to the registration and recognition of the acts of a foreign
guardian, curator, or conservator contained in sections 475.335 to 475.340 shall be
applicable.

ARTICLES
MISCELLANEOUS PROVISIONS

475.551. In applying and construing thisuniform act, consideration shall begiven
totheneed to promoteuniformity of thelaw with respect toitssubject matter among states
that enact it.

475.552. Sections 475.501 to 475.555 modify, limit, and supersede the federal
Electronic Signaturesin Global and National Commerce Act, 15 U.S.C. Section 7001, et
seg., but does not modify, limit, or super sede Section 101(c) of that act, 15 U.S.C. Section
7001(c), or authorize electronic delivery of any of the notices described in Section 103(b)
of that act, 15 U.S.C. Section 7003(b).

475.555. 1. Sections 475.501 to 475.555 apply to guardianship and protective
proceedings begun on or after August 28, 2011.

2. Articles 1, 3, 4, and sections 475.551 and 475.552 apply to proceedings begun
before August 28, 2011, r egar dlessof whether aguar dianship or protectiveorder hasbeen
issued.
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Section 1. 1. Asused in thissection, " qualified spousal trust" meansatrust:

(1) The settlors of which are husband and wife at the time of the creation of the
trust; and

(2) Thetermsof which providethat duringthejoint livesof thesettlorsall property
or interestsin property transferred to or held by thetrustee areeither:

(a) Held and administered in onetrust for the benefit of both settlors, revocable by
either or both settlorsactingtogether whileeither or both arealive, and each settlor having
theright toreceivedistributionsof incomeor principal, whether mandatory or within the
discretion of thetrustee, from the entiretrust for thejoint livesof the settlorsand for the
survivor'slife; or

(b) Held and administer ed in two separ ateshar esof onetrust for thebenefit of each
of thesettlors, with thetrust revocableby each settlor with respect tothat settlor'sseparate
shareof that trust without the participation or consent of theother settlor, and each settlor
having the right to receive distributions of income or principal, whether mandatory or
within thediscretion of thetrustee, from that settlor'sseparate sharefor that settlor'slife.

2. A qualified spousal trust may contain any other trust terms that are not
inconsistent with the provisions of this section.

3. Property or interestsin property held astenants by the entirety by a husband
and wifethat isat any timetransferred to thetrustee of aqualified spousal trust of which
the husband and wife are the settlors shall be held and administered as provided by the
trust termsin accordancewith either paragraph (a) or (b) of subdivision (2) of subsection
1 of this section, and all such property and interestsin property, including the proceeds
thereof, the income thereon, and any property into which such property, proceeds, or
income may be converted, shall thereafter havethe sameimmunity from the claimsof the
separ atecreditor sof the settlor saswould haveexisted if the settlor shad continued tohold
that property as husband and wife astenants by the entirety, so long as:

(1) Both settlorsarealiveand remain married; and

(2) Theproperty, proceeds, or income continueto beheld in trust by thetrustee of
the qualified spousal trust.

4. Property or interestsin property held by a husband and wifeor held in the sole
name of a husband or wifethat isnot held astenantsby the entirety and istransferred to
aqualified spousal trust shall beheld asdirected in thequalified spousal trust'sgover ning
instrument or in theinstrument of transfer and therights of any claimant to any interest
in that property shall not be affected by this section.

5. Upon thedeath of each settlor, all property and interestsin property held by the
trustee of the qualified spousal trust shall be distributed as directed by the then current
termsof thegoverning instrument of such trust. Upon thedeath of thefirst settlor to die,
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if immediately prior todeath thepredeceased settlor'sinterest in thequalified spousal trust
wasthen held in such settlor'sseparateshar e, the property or interestsin property in such
settlor's separate sharemay passinto an irrevocabletrust for the benefit of the surviving
settlor upon such terms as the governing instrument shall direct, including without
limitation a spendthrift provision as provided in section 456.5-502.

6. Notransfer by a husband and wife as settlorsto a qualified spousal trust shall
affect or change either settlor's marital property rights to the transferred property or
interest therein immediately prior to such transfer in the event of dissolution of marriage
of the spouses, unless both spouses otherwise expressly agreein writing.

7. Thissection shall apply to all trustswhich fulfill thecriteria set forth herein for
aqualified spousal trust regardless of whether such trust was created before or after the
effective date of this section.
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