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AN ACT GENERALLY REVISING STATE HEALTH CARE LAWS TO IMPLEMENT PROVISIONS OF THE

GENERAL APPROPRIATIONS ACT; REVISING HEALTH CARE TAX CREDITS; REVISING DUTIES OF THE

DEPARTMENT OF PUBLIC HEALTH AND HUMAN SERVICES FOR PRESCRIPTION DRUG BENEFITS;

PROVIDING RULEMAKING AUTHORITY; AMENDING SECTIONS 33-22-2006, 33-22-2007, 53-6-1002,

53-6-1004, 53-6-1005, 53-6-1006, 53-6-1010, AND 53-6-1012, MCA; AND PROVIDING AN EFFECTIVE DATE

AND AN APPLICABILITY DATE.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1.  Section 33-22-2006, MCA, is amended to read:

"33-22-2006.  Premium incentive payments, premium assistance payments, and tax credits for

small employer health insurance premiums paid -- eligibility for small group coverage -- amounts. (1) An

employer is eligible to apply for premium incentive payments and premium assistance payments or a tax credit

under this part if the employer and any related employers:

(a)  did not have more than the number of employees established for eligibility by the commissioner at

the time of registering for premium incentive payments or premium assistance payments or a tax credit under

33-22-2008;

(b)  provide or will provide a group health plan that meets the requirements of creditable coverage for the

employer's and any related employer's employees;

(c)  do not have delinquent state income tax liability owing to the department of revenue from previous

years;

(d)  have been registered as eligible small employer participants by the commissioner as provided in

33-22-2008; and

(e)  do not have any employees, not including an owner, partner, or shareholder of the business, who

received more than $75,000 in wages, as defined in 39-71-123, from the small employer or related employer in

the prior tax year.
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(2)  An owner, partner, or shareholder of a business who received more than $75,000 in wages, as

defined in 39-71-123, and those individuals' spouses who are employees are not eligible under this chapter for:

(a)  any premium assistance payment. However, a premium incentive payment may be made for the

premium share paid by the business for group health insurance coverage for:

(i)  the owner, partner, or shareholder;

(ii) a spouse of those listed in subsection (2)(a)(i) who is also an employee of the business; or

(iii) dependents of those listed in subsection (2)(a)(i).

(b)  a tax credit for group health insurance premiums paid by the business or the owner, partner, or

shareholder for group health insurance coverage for the individual or the individual's dependents.

(3)(3)  An employee, including an owner, partner, or shareholder or any dependent of an employee, who

is also eligible for the children's health insurance program provided for under Title 53, chapter 4, part 10, or

medicaid under Title XIX of the Social Security Act may become ineligible to receive a premium assistance

payment.

(4)(4)  The commissioner shall establish, by rule, the maximum number of employees that may be

employed to qualify as a small employer under subsection (1). However, the number may not be less than two

employees or more than nine employees. The maximum number may be different for employers seeking premium

incentive payments and premium assistance payments than for employers seeking a tax credit. The number must

be set to maximize the number of employees receiving coverage under this part. The commissioner may not

change the maximum employee number more often than every 6 months. If the maximum number of allowable

employees is changed, the change does not disqualify registered employers with respect to the tax year for which

the employer has registered.

(5)(5)  Except as provided in subsection (6)  (6), an eligible small employer may claim a tax credit in the

following amounts:

(a)  (i) not more than $100 each month for each employee and $100 each month for each employee's

spouse, if the employer covers the employee's spouse, if the average age of the group is under 45 years of age;

or

(ii) not more than $125 each month for each employee and $100 each month for each employee's

spouse, if the employer covers the employee's spouse, if the average age of the group is 45 years of age or older;

and
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(b)  not more than $40 each month for each dependent, other than the employee's spouse, if the

employer is paying for coverage for the dependents, not to exceed two dependents of an employee in addition

to the employee's spouse.

(6)(6)  An employer may not claim a tax credit:

(a)  in excess of 50% of the total premiums paid by the employer for the qualifying small group;

(b)  for premiums paid from a medical care savings account provided for in Title 15, chapter 61; or

(c)  for premiums for which a deduction is claimed under 15-30-2131 or 15-31-114; or

(d)  if the employer is eligible for a federal small employer health insurance tax credit pursuant to section

45R of the Internal Revenue Code, 26 U.S.C. 45R.

(7)(7)  An employer may not claim a premium incentive payment in excess of 50% of the total premiums

paid by the employer for the qualifying small group."

Section 2.  Section 33-22-2007, MCA, is amended to read:

"33-22-2007.  Filing for tax credit -- filing for premium incentive payments and premium assistance

payments. (1) An eligible small employer may:

(a)  apply the tax credit against taxes due for the current tax year on a return filed pursuant to Title 15,

chapter 30 or 31; or

(b)  if the eligible small employer did not sponsor a group health plan that provides creditable coverage

for employees during the 2 years prior to the first tax year of registration for the premium incentive payments or

premium assistance payments or operates a new business that is less than 2 years old and has never sponsored

a group health plan that provides creditable coverage, apply to receive monthly premium incentive payments and

premium assistance payments to be applied to coverage obtained through the purchasing pool or qualified

association health plan coverage approved by the commissioner.

(2)  An eligible small employer may not, in the same tax year, apply the tax credit against taxes due for

the current tax year as provided for in subsection (1)(a) and receive premium incentive payments as provided

for in subsection (1)(b).

(3)  The premium incentive payments and premium assistance payments provided for in subsection (1)(b)

must be paid pursuant to a plan of operation implemented by the board and any applicable administrative rules.

(4)  (a) If an eligible small employer's tax credit as provided in subsection (1)(a) exceeds the employer's
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liability under 15-30-2103 or 15-31-121, the amount of the excess must be refunded to the eligible small

employer. The tax credit may be claimed even if the eligible small employer has no tax liability under 15-30-2103

or 15-31-121.

(b)  A tax credit is not allowed under 15-30-2367, 15-31-132, or any other provision of Title 15, chapter

30 or 31, with respect to any amount for which a tax credit is allowed under this part.

(c)  A tax credit is not allowed under this part if an eligible small employer is eligible for a federal small

employer health insurance tax credit pursuant to section 45R of the Internal Revenue Code, 26 U.S.C. 45R.

(5)  The department of revenue or the commissioner may grant a reasonable extension for filing a claim

for premium incentive payments or premium assistance payments or a tax credit whenever, in the department's

or the commissioner's judgment, good cause exists. The department of revenue and the commissioner shall keep

a record of each extension and the reason for granting the extension.

(6)  (a) If an employer that would have a claim under this part ceases doing business before filing the

claim, the representative of the employer who files the tax return or pays the premium may file the claim.

(b)  If a corporation that would have a claim under this part merges with or is acquired by another

corporation and the merger or acquisition makes the previously eligible corporation ineligible for the premium

incentive payments, premium assistance payments, or tax credit in the future, the surviving or acquired

corporation may file for the premium incentive payments, premium assistance payments, or tax credit for any

claim period during which the former eligible corporation remained eligible.

(c)  If an employer that would have a claim under this part files for bankruptcy protection, the receiver may

file for the premium incentive payments, premium assistance payments, or tax credit for any claim period during

which the employer was eligible."

Section 3.  Section 53-6-1002, MCA, is amended to read:

"53-6-1002.  Prescription drug plus discount program -- rules. (1) The Subject to available funding

as provided in 53-6-1020, the department may provide for a prescription drug plus discount program offering

prescription drugs at a discounted price to qualified individuals whose income is at a level set by the department

at or below 250% of the federal poverty level and who meet the requirements in 53-6-1003.

(2)  There is a prescription drug plus discount program rebate account in the state special revenue fund

to the credit of the department. All money received by the state as rebates from pharmaceutical manufacturers
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for the program must be deposited in the account. The money in the account, which is administered by the

department, must be used to expand prescription drug benefits to qualified individuals. Interest on account

balances accrues to the account. The purpose of the account is to:

(a)  reimburse participating retail pharmacies for the secondary discounted price; and

(b)  reimburse the department for contracted services, administrative costs, associated computer costs,

professional fees paid to participating retail pharmacies, pharmacy benefit administrators, and other reasonable

program costs.

(3)  The department shall provide for sufficient personnel to ensure efficient administration of the program.

The extent and the magnitude of the program must be determined by the department on the basis of the

calculated need of the recipient population and available funds. The department may not spend more on this

program than is available through appropriations, federal or other grants, and other established and committed

funding sources. The department may accept, for the purposes of carrying out this program, federal funds

appropriated under any federal law relating to the furnishing of free or low-cost drugs to disadvantaged, elderly,

and disabled individuals, may take action that is necessary for the purposes of carrying out that federal law, and

may accept from any other agency of government, individual, group, or corporation funds that may be available

to carry out this part.

(4)  The department may adopt rules relating to the conduct of this program.

(5)  The department shall, if the department determines that sufficient funds are available, adopt rules

to establish the secondary discounted price to be charged to participants in the program. The department may

establish a secondary discounted price to encourage the use of generic drugs over higher-cost brand-name

drugs.

(6)  The department shall establish by rule eligibility based upon the applicant's family income as provided

in 53-6-1003. The total income may not exceed 250% of the federal poverty level. The department may adopt

rules defining income. In establishing eligibility based upon income, the department shall take into account the

amount of funding available for the program. The department shall issue enrollment materials to eligible

individuals.

(7)  Establishment of the program is contingent upon compliance with all applicable federal laws. The

department may adopt rules necessary to implement conditions required by federal law.

(8)  If program costs are expected to exceed the legislative authorization for the program, the department
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shall adjust discounted prices or eligibility standards to maintain the program within the available funding.

(9)  Participation in the program by a pharmacy or a pharmaceutical manufacturer is voluntary.

(10) (a) The department may not contract with either an in-state or out-of-state mail service pharmacy,

as defined in 37-7-702, for the purposes of the program for at least 1 year after persons eligible for the program

have begun to purchase drugs through the program. At that time, the department shall evaluate the number of

pharmacies within the state providing prescription drugs as part of the program.

(b)  If the department determines that there are insufficient pharmacies participating in the program to

allow reasonable access to persons qualified to purchase prescription drugs through the program, it may, after

the evaluation provided for in subsection (10)(a), use one or more in-state or out-of-state mail service pharmacies,

or both, for the purposes of the program."

Section 4.  Section 53-6-1004, MCA, is amended to read:

"53-6-1004.  State pharmacy access program. (1) The Subject to available funding as provided in

53-6-1020, the department shall administer a pharmacy access prescription drug benefit program that contributes

to the cost of the premium and, optionally, to the cost of the deductible for the Part D medicare prescription drug

benefit as established in Title I of the Medicare Prescription Drug, Improvement, and Modernization Act of 2003.

(2)  An individual is eligible for the pharmacy access program if the individual:

(a)  has a family income, as adopted by rule, of up to 200% of the federal poverty guidelines set annually

by the U.S. department of health and human services and is not eligible for federal low-income assistance under

Part D;

(b)  submits proof of enrollment in a prescription drug plan for the Part D medicare benefit.

(3)  The department shall establish by rule eligibility based upon the applicant's family income within the

range provided in subsection (2). The department may adopt rules defining income. In establishing eligibility

based upon income, the department shall take into account the amount of funding available for the program.

(4)  The department shall set an amount of benefit for the premium and may optionally set a portion of

the deductible by rule based on the numbers enrolled and the appropriation.

(5)  The department shall open the enrollment of the pharmacy access program at the same time as

enrollment commences for the medicare Part D program.

(6)  If the department determines that there are excess funds for the pharmacy access program, it may
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use the funds for the program provided for in 53-6-1002."

Section 5.  Section 53-6-1005, MCA, is amended to read:

"53-6-1005.  Department administration -- pharmacy access. (1) The department shall administer the

pharmacy access program within the limits of available funding for the program. The department shall may

provide for outreach and enrollment in the pharmacy access program. The department shall may integrate the

enrollment and outreach procedures with other services provided to individuals and families eligible for other

related programs.

(2)  The department shall report on Montana's prescription drug use, needs, and trends and submit a

report with recommendations to the governor and to the legislature by September 15, 2006 ."

Section 6.  Section 53-6-1006, MCA, is amended to read:

"53-6-1006.  Prescription drug consumer information and technical assistance program --

education outreach for consumers and professionals. (1) There is a prescription drug consumer information

and technical assistance program in the department to provide Montana residents with advice on the prudent use

of prescription drugs and how to access government and private prescription drug programs and discounts. The

program must may include consultation by licensed pharmacists with individuals on how to avoid dangerous drug

interactions and provide for substitution of more cost-effective drugs with approval by the prescribing health care

professional.

(2)  The department shall may create educational resources, including a website, concerning the costs

and benefits of various drugs to inform consumers and medical practitioners on clinically effective and

cost-conscious prescription drugs."

Section 7.  Section 53-6-1010, MCA, is amended to read:

"53-6-1010.  Specifications for administration of program. (1) The Subject to available funding as

provided in 53-6-1020, the department shall adopt specifications for the administration and management of the

program. Specifications may include but are not limited to program objectives, accounting and handling practices,

supervisory authority, and an evaluation methodology.

(2)  Information disclosed by manufacturers during negotiations and all terms and conditions negotiated
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between the director and manufacturers and all information requested or required under the program are public

information, except for information that the department determines is proprietary information.

(3)  The department may use a formulary or other committee to determine preferred drug lists for

department programs. The department shall may include a representative of consumers on any formulary

committee or committee to determine preferred drug lists for purchase by the department or reimbursement of

costs. Any formulary or preferred drug list must be based on objective clinical data on safety and effectiveness.

If two or more drugs are found to be equally effective and safe for the treatment of the same medical condition,

the drug available at the lowest net price, inclusive of discounts and rebates, must be placed on the list. Other

drugs for treating the same medical condition may be added to the list if they are therapeutically equivalent and

the department determines them to be cost-effective.

(4)  The department may negotiate rebates from the prescription drug manufacturers for drugs that will

be on any preferred drug list. The department may negotiate price discounts with prescription drug manufacturers

for any state-purchased health care programs, including medicaid, the state children's health insurance program,

and the program provided for in 53-6-1002.

(5)  The department may use the access restrictions and a preferred drug list to negotiate for the most

favorable discount prices and rebates for the program.

(6)  The department may participate in multistate purchasing pool initiatives for the benefit of the

program."

Section 8.  Section 53-6-1012, MCA, is amended to read:

"53-6-1012.  Obligations of department. The department shall establish simplified procedures for

determining eligibility and issuing Montana prescription enrollment cards to qualified individuals under 53-6-1002

and shall may undertake outreach efforts to build public awareness of the program and maximize enrollment of

qualified individuals. The department may adjust the requirements and terms of the program to accommodate

any new federally funded prescription drug programs or lack of available funding as provided in 53-6-1020."

Section 9.  Coordination instruction. If House Bill No. 2 is not passed and approved, then [this act] is

void.
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Section 10.  Effective date. [This act] is effective July 1, 2011.

Section 11.  Applicability. [Sections 1 and 2] apply to tax years beginning after December 31, 2011.

- END -
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