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68th Legislature 2023 SB 310

AN ACT REVISING LAWS RELATED TO PRESUMPTIVE OCCUPATIONAL DISEASES; ADDING
PRESUMPTIVE OCCUPATIONAL DISEASES PROXIMATELY CAUSED BY FIREFIGHTING ACTIVITIES;

AND AMENDING SECTION 39-71-1401, MCA.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF MONTANA:

Section 1. Section 39-71-1401, MCA, is amended to read:

"39-71-1401. (Temporary) Presumptive occupational disease for firefighters -- rebuttal --
applicability -- definitions. (1) (a) A firefighter for whom coverage is required under the Workers'
Compensation Act is presumed to have a claim for a presumptive occupational disease under the Workers'
Compensation Act if the firefighter meets the requirements of 39-71-1402 and is diagnosed with one or more of
the diseases listed in subsection (2) within the period listed.

(b) Coverage under 39-71-1402 and this section is optional for the employer of a firefighter for
whom coverage under the Workers' Compensation Act is voluntary. An employer of a volunteer firefighter under
7-33-4109 or 7-33-4510 may elect as part of providing coverage under the Workers' Compensation Act to
additionally obtain the presumptive occupational disease coverage, subject to the insurer agreeing to provide
presumptive coverage.

(2) The following diseases are presumptive occupational diseases proximately caused by
firefighting activities, provided that the evidence of the presumptive occupational disease becomes manifest
after the number of years of the firefighter's employment as listed for each occupational disease and within 10

years of the last date on which the firefighter was engaged in firefighting activities for an employer:

(a) bladder cancer after 12 years;
(b) brain cancer of any type after 10 years;
(c) breast cancer after 5 years if the diagnosis occurs before the firefighter is 40 years old and is
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not known to be associated with a genetic predisposition to breast cancer;

(d) cervical cancer after 15 years;

n fial infarct : : ;
(e) colorectal cancer after 10 years;
) esophageal cancer after 10 years;
(9) kidney cancer after 15 years;

(h) leukemia after 5 years;

() lung cancer after 4 years;

(1)  mesothelioma or asbestosis after 10 years;
)  multiple myeloma after 15 years;

() myocardial infarction after 10 years;

gg(m) non-Hodgkin's lymphoma after 15 years; and

Hh—lung-canceralter4-years
(n) testicular cancer after 10 years.
3) For purposes of calculating the number of years of a firefighter's employment history under

subsection (2), a firefighter's employment history after July 1, 2014, may be calculated.

(4) The beneficiaries of a firefighter who otherwise would be eligible for presumptive occupational
disease benefits under this section but who dies prior to filing a claim, as provided in 39-71-1402, are eligible
for death benefits in the same manner as for a death from an injury, as provided in 39-71-407. The beneficiaries
under this subsection are similarly bound by the provisions of exclusive remedy as provided in 39-71-411 and
subject to the filing requirements in 39-71-601.

(5) (a) Subject to the provisions of subsection (5)(c), an insurer is liable for the payment of
compensation for presumptive occupational disease benefits under this chapter in the same manner as
provided in 39-71-407, including objective medical findings of a disease listed in subsection (2) but excluding
the requirement in 39-71-407(10) that the objective medical findings trace a relationship between the
presumptive occupational disease and the claimant's job history. For myocardial infarction or lung cancer under

subsection (2), the diseases must be the type that can reasonably be caused by firefighting activities.

(b) (i) An insurer under plan 1, 2, or 3 that disputes a presumptive occupational disease claim has
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the burden of proof in establishing by a preponderance of the evidence that the firefighter is not suffering from a
compensable presumptive occupational disease. An insurer that disputes the claim may pay benefits under 39-
71-608 or 39-71-615 and may pursue dispute mechanisms established in Title 39, chapter 71, part 24.

(ii) An insurer is not liable for the payment of workers' compensation benefits for presumptive
occupational disease if the insurer establishes by a preponderance of the evidence that the firefighter was not
exposed during the course and scope of the firefighter's duties to smoke or particles in a quantity sufficient to
have reasonably caused the disease claimed.

(c) A total claim payment by an insurer under this section is limited to $5 million for each claim.

(6) This section does not limit an insurer's ability to assert that the occupational disease was not
caused by the firefighter's employment history as a firefighter.

(7 A firefighter or the firefighter's beneficiaries may pursue the dispute remedies as provided in
Title 39, chapter 71, part 24, if an insurer disputes a claim.

(8) The use of the term "occupational disease" includes a presumptive occupational disease when
used in the definitions in 39-71-116 for "claims examiner”, "permanent partial disability”, "primary medical
services", and "treating physician" and when used in 39-71-107, 39-71-307, 39-71-412, 39-71-503, 39-71-601,
39-71-604, 39-71-606, 39-71-615, 39-71-703, 39-71-704, 39-71-713, 39-71-714, 39-71-717, 39-71-1011, 39-
71-1036, 39-71-1041, 39-71-1042, 39-71-1101, 39-71-1110, 39-71-1504, 39-71-2311, 39-71-2312, 39-71-2313,
39-71-2316, and 39-71-4003.

(9) Section 39-71-1402 and this section:

€) apply only to presumptive occupational diseases for firefighters; and

(b) do not apply to any other issue relating to workers' compensation and may not be used or cited
as guidance in the administration of Title 33 or 37.

(20) For the purposes of 39-71-1402 and this section, the following definitions apply:

(a) "Firefighter" means an individual whose primary duties involve extinguishing or investigating
fires, with at least 1 year of firefighting operations in Montana beginning on or after July 1, 2019, as:

0) a firefighter defined in 19-13-104;

(i) a volunteer firefighter defined in 7-33-4510, but only if the volunteer firefighter's employer has

elected coverage under Title 39, chapter 71, with an insurer that allows an election and the employer has opted
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separately to include presumptive occupational disease coverage under 39-71-1402 and this section; or

(iii) a volunteer described in 7-33-4109 for a firefighting entity that has elected coverage under Title
39, chapter 71, with an insurer that allows an election and that has opted separately to include presumptive
occupational disease coverage.

(b) "Firefighting activities" means actions required of a firefighter that expose the firefighter to
extreme heat or inhalation or physical exposure to chemical fumes, smoke, particles, or other toxic gases
arising directly out of employment as a firefighter.

(c) "Presumptive occupational disease" means harm or damage from one or more of the diseases
listed under subsection (2) that is established by objective medical findings and that is contracted in the course
and scope of employment as a firefighter from either a single day or work shift or for more than a single day or
work shift but that is not specific to an accident. (Void on occurrence of contingency--sec. 7, Ch. 158, L. 2019.)"

- END -
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