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STATE OF RHODE ISLAND

IN GENERAL ASSEMBLY

JANUARY SESSION, A.D. 2012

AN ACT

RELATING TO LABOR AND LABOR RELATIONS - PAYMENT ORNVAGES

Introduced By:Senators Miller, Lanzi, and Goodwin

Date IntroducedFebruary 15, 2012

Referred ToSenate Labor

It is enacted by the General Assembly as follows:
SECTION 1. Section 28-12-19 of the General LawSapter 28-12 entitled "Minimum
Wages" is hereby amended to read as follows:

28-12-19. Liability-to-emplovee for substandard-wages Actions for _relief. -- Any

action. Any person aqggrieved by a violation of this chapsteall be entitled to relief as provided

in chapter 28-14 (“Payment of Wages”).

SECTION 2. Sections 28-14-1 and 28-14-19 of the e&@nLaws in Chapter 28-14
entitled "Payment of Wages" are hereby amendeéa as follows:

28-14-1. Definitions. -\Whenever used in this chapter:

(1) "Director" means the director of the departtmeinlabor and training or his or her
duly authorized representative.

(2) "Employee" means any persemffered—or—permitted—to—workemployed by an
employer, except that independent contractors drcantractors shall not be considered

employees.The foregoing definition shall be interpreted cstemt with the definition of

“employee” under 29 U.S.C. 203(e) of the fair labtandards act, including any exceptions or
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exemptions thereto under said act applicable td@ment in this state.

(3) "Employer" means any individual, firm, partgleip, association, joint stock
company, trust, corporation, receiver, or othee lificer appointed by a court of this state, and
any agent or officer of any of the previously mendd classes, employing any person in this

state.The foregoing definition shall be interpreted cstet with subdivision (2) above and the

definition of “employer” under 29 U.S.C. 203(d) thfe fair labor standards act, including any

exemptions or exceptions thereto under said adicabpe to employment in this state.

(4) "Wages" means all amounts at which the lalveovice rendered is recompensed,
whether the amount is fixed or ascertained on @,titask, piece, commission basis, or other
method of calculating the amount.

(5) “Employ” means to suffer or permit to work. Theregoing definition shall be

interpreted consistent with the definition of “emmgl under 29 U.S.C. 203 (qg) of the fair labor

standards act, including any exemptions or excegtithereto under said act applicable to

employment in this state

28-14-19. Enforcement powers and duties of directoof labor and training. -- (a) It

shall be the duty of the director to insure commi@with the provisions of this chap8-14 and

28-12te- The director or his or her designee mayestigate any violationsf-this—chapter,

thereof,te institute or cause to be instituted actions far tollection of wagesandte institute

action for penaltiegprovided—under—this—chapteor other relief as provided for within and

pursuant to those chaptefhe director or his or her authorized represamatare empowered to

hold hearings and he or she shall cooperate witheamployee in the enforcement of a claim

against his or her employer in any case whenewehjs or her opinion, the claim is just and

valid.

violation—The—fee—shall be—depesited—in—the—gdnasad. Upon receipt of a complaint or

conducting an inspection under applicable lawdinector or his or her appropriate departmental

designee is authorized to investigate to determittfethe chapters 28-12 and/or 28-14.
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deemed just and valid, the director or his or lesighee shall order a hearing thereon at a time

and place to be specified, and shall give notieeeibf, together with a copy of the complaint or

the purpose thereof, or a statement of the fastdalied upon investigation, which notice shall be

served personally or by mail on any person, businesporation, or entity of any kind affected

thereby. The hearing shall be scheduled withirtyt{i80) days of service of a formal complaint

as provided herein. The person, business, corpatabir entity shall have an opportunity to be

heard in respect to the matters complained of etithe and place specified in the notice. The

hearing shall be conducted by the director or hidher designee. The hearing officer in the

hearing shall be deemed to be acting in a judicadacity, and shall have the right to issue

subpoenas, administer oaths, and examine witne$bes.enforcement of a subpoena issued

under this section shall be regulated by RhodendskEvil practice law and rules. The hearing

shall be expeditiously conducted and upon suchirgpdine hearing officer shall determine the

issues raised thereon and shall make a determinatid enter an order within thirty (30) days of

the close of the hearing, and forthwith serve aycopthe order, with a notice of the filing

thereof, upon the parties to the proceeding, patgoor by mail. The order shall dismiss the

complaint or direct payment of any wages and/orebenfound to be due and/or award such

other appropriate relief or penalties authorizedenrchapter 28-12 and/or 28-14, and the order

may direct payment of reasonable attorneys’ feelscaists to the complaining party. Interest at

the rate of twelve percent (12%) per annum shalhwarded in the order from the date of the

nonpayment to the date of payment.

(d) The order shall also require payment of a furfum as a civil penalty in an amount

up to two (2) times the total wages and/or benéditend to be due, exclusive of interest, which

shall be shared equally between the departmentt@daggrieved party. In determining the

amount of any penalty to impose, the director srdmiher designee shall consider the size of the

employer’s business, the good faith of the emplote® gravity of the violation, the previous

violations and whether or not the violation wasrartocent mistake or willful.

(e) The director may institute any action to recowepaid wages or other compensation

or obtain relief as provided under this sectionhwat without the consent of the employee or

employees affected.

() No agreement between the employee and employework for less than the

applicable wage and/or benefit rate or to otherwisek under and/or conditions in violation of

applicable law is a defense to an action brougtguant to this section.
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(g) The director shall notify the contractors’ igtgation board of any order issued or any

determination hereunder that an employer has edlahapters 28-12, 28-14 and/or 37-13. The

director shall notify the tax administrator of amgtermination hereunder that may affect liability

for an employer’s payment of wages and/or payeoies.

SECTION 3. Sections 28-14-18, 28-14-18.1 and 28-82- of the General Laws in

Chapter 28-14 entitled "Payment of Wages" are herebealed.

SECTION 4. Chapter 28-14 of the General Laws etitPayment of Wages" is hereby
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amended by adding thereto the following sections:

28-14-19.1. Misclassification of employees. @) The misclassification of a worker

whether performing work as a natural person, bssineorporation or entity of any kind, as an

independent contractor when the worker should Imsidered and paid as an employee shall be

considered a violation of this chapter.

(b) In addition to any other relief to which anypdetment or an aggrieved party may be

entitled for such a violation, the employer shallliable for a civil penalty in an amount not less

than five hundred dollars ($500) and not greatantthree thousand ($3,000) dollars for each

misclassified employee for a first offense and apfite thousand dollars ($5,000) for each

misclassified employee for any subsequent offewsdch shall be shared equally between the

department and the aggrieved party.

(c) In determining the amount of any penalty immgbeader this section, the director or

his or her designee shall consider the size ofetim@loyer’'s business, the good faith of the

employer, the gravity of the violation, the hist@fyprevious violations, and whether or not the

violation was an innocent mistake or willful.

(d) A violation of this section may be adjudicateshder section 28-14-19 and

consolidated with any labor standards violation umder sections 37-13-14.1 and 15 and

consolidated with any prevailing wage violation.

(e) A violation of this section may be brought ajumlicated by any division of the

department of labor and training.

() _The department shall notify the contractor'sgistration board and the tax

administrator of any violation of this section.

28-14-19.2. Private right of action to collect wageor benefits and for _equitable

relief. — (a) Any employee or former employee, or any orgalion representing such an

employee or former employee aggrieved by the failtw pay wages and/or benefits or

misclassification in violation of chapters 28-12fm 28-14 may file a civil action in any court of

competent jurisdiction to obtain relief. An aggeevparty shall be entitled to recover any unpaid

wages and/or benefits, compensatory damages, @mddied damages in an amount up to two

(2) times the amount of unpaid wages and/or benefited, as well as an award of appropriate

equitable relief, including reinstatement of emph@nt, fringe benefits and seniority rights, and

reasonable attorneys’ fees and costs, and/or diheln appropriate relief or penalties authorized

under chapters 28-12 and/or 28-14. In determiriegaimount of any penalty imposed under this

section, consideration shall be given to the sizih® employer’s business, the good faith of the

employer, the gravity of the violation, the histgmgevious violations, and whether or not the
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violation was an innocent mistake or willful. Anyhpaid fringe benefit contributions owed

pursuant to this section in any form shall be gaithe appropriate benefit fund: however, in the

absence of an appropriate fund, the benefit slegtldid directly to the aggrieved employee.

(b) An action instituted pursuant to this sectiomynmbe brought by one or more

employees or former employees individually and/ar ehalf of other employees similarly

situated.

(c) No agreement between the employee and emplwyaervork for less than the

applicable wage and/or benefit rate or to otherwisgk under terms and/or conditions in

violation of applicable law is a defense to an@attirought pursuant to this section.

(d) An employer’s responsibility and liability hemeder is solely to the employer’'s own

employees.

(e) A civil action filed under this section may imstituted instead of, but not in addition

to, the director of labor and training enforcempracedures authorized by the above referenced

chapters, provided the civil action is filed priorthe date the director of labor and training &ssu

notice of an administrative hearing.

(f) The filing of a civil action under this secti@hall not preclude the director of labor

and training from investigating the matter and/eferring the matter to the attorney general,

contractors’ registration board and/or the tax amistiator.

(g) Any claim hereunder shall be forever barrecessicommenced within two (2) years

after the cause of action accrued, except thauaecaf action arising out of a willful violation

may be commenced within three (3) years after éhus& of action accrued.

28-14-19.3. Protection from retaliation. -No employer, or any person acting on behalf

of the employer, shall discharge, threaten, or rettse discriminate or retaliate against an

employee or any other person for asserting, suipgrteporting, or participating in or being

asked to participate in the investigation or deteation of claim violation or actionable under

sections 28-12 and/or 28-14.

Any person aggrieved by a violation of this secthll be entitled to relief as provided

under chapter 28-50 (“The Rhode Island Whistleblswerotection Act”), provided, that such

action must be commenced within one year afteciuse of action accrued or shall be thereafter

barred.
SECTION 5. Section 28-50-4 of the General Laws lim@er 28-50 entitled "The Rhode
Island Whistleblowers' Protection Act" is herebyearded to read as follows:

28-50-4. Relief and damages. {a) A person who alleges a violation of this agym

bring a civil action for appropriate injunctive iefl or actual damages, or both within three (3)
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years after the occurrence of the alleged violatiotis chapter.

(b) An action commenced pursuant to subsectiorf(dis section may be brought in
the superior court for the county where the allegidation occurred, the county where the
complainant resides, or the county where the peag@inst whom the civil complaint is filed
resides or has their principal place of business.

(c) As used in subsection (a) of this sectionmdges" means damages for injury or loss

caused by each violation of this chapter.
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EXPLANATION
BY THE LEGISLATIVE COUNCIL

OF

AN ACT

RELATING TO LABOR AND LABOR RELATIONS - PAYMENT OFWAGES

*%k%k

This act would amend several provisions of the gdnaws pertaining to the payment of
wages. The act would set forth a hearing procefiuralleged violations of chapters 28-12 and
28-14, and would also provide a private right ofiacto an aggrieved employee in order to
pursue wages, benefits, and other equitable relief.

This act would take effect upon passage.
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