State of South Dakota

EIGHTY-EIGHTH SESSION
LEGISLATIVE ASSEMBLY, 2013

40000342
HouseE BILL No. 1023

Introduced by: The Committee on Health and Human Services at the request of the
Department of Human Services

1 FORANACTENTITLED, AnActtorevisecertainrulesrelating to the Department of Human
2 Services Medicaid waiver programs.

3 BEITENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

4 Section 1. That ARSD 67:54:04:01 be amended to read as follows:

5 67:54:04:01. Definitions. Terms used in this chapter mean:

6 (1) “Ambutatory;—abteto-watkthdependentty "CSP," community support provider;

7 (2) *

9 tmptemented "Functional limitation,” a deficit that is indicated by a score that is at least two

10 standard deviations below the mean on a standardized adaptive behavior instrument score;

11

12

13

14

15 ——5-"Homeand community-based services' or "HCBS," theserviceslistedin 8§67:54.04:14
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. HB 1023

that are provided by a certified faetity provider to eonsumers participants who, without these
services, would require placement in an intermediate care facility for the mentally retarded;

(4) "ICAP," Inventory for client and agency planning;

(5) "Individual service plan" or "ISP,” a single plan for the provision of services and

supports to the participant that is directed by the participant, is outcome-oriented, and is

intended to specify all needed assessments, supports, and training;

(6) *

pratforms "I1SP team,” a team composed of the coordinator, the participant, the participant's

parent or guardian if the participant is under 18 and anyone else the participant desires;

(7) "Participant,” a person receiving services or support under the provisions of these

articles;;

AH(8) "Provider," er“factity;" aprivate organization or a cooperative educational service

unit which provides HCBS services under this chapter and is certified by the Department of

Human Services under article 46:11 and article 46:13 as an—adiustmenttratngcenteror
eommunity-habtttatronfacttty acommunity support provider asdefinedin subdivision 27B-1-

17(4);

qualified mental retardation professional; and

(10) "TANE," temporary assistance for needy families.
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Section 2. That ARSD 67:54:04:03 be amended to read as follows:

67:54:04:03. Financia eligibility requirements. HCBS may be available to an individual
who meets one of the following requirements:

(1) Isreceiving AFBE TANF, SSI, or afoster care maintenance payment under Title IV-E
of the Social Security Act; or

(2) Isaged, blind, or disabled and has an income less than 300 percent of the SSI standard
benefit but is not eligible for SSI.

Section 3. That ARSD 67:54:04:03 beamended by adding theretoaNEW SECTION toread
asfollows:

67:54:04:03.01 Notification of eligibility. The Department of Social Servicesshall sendthe
participant notice of eigibility pursuant to 8§ 67:46:08:02.

Section 4. That ARSD 67:54:04:06 be amended to read as follows:

67:54:04:06. Preplacement assessment. Before HCBS is approved for an individual, the

proposed HCBS provider mtst shall complete an taventery-for-Chent-and-Ageney-Pranning

HEAP) ICAP. Thel CAPmust shall indicate asubstantial defieit functional limitationin at least

threeof theseven areaslisted in 8 67:54:03:04. The proposed HCBS provider must shall submit
the ICAPtotheDivision of Developmental Disabilities, Department of Human Services, using

the ICAP Compuscore software. The division must shall receive this data within-tt-menths

4:18 annually by
January 15th. For an individual's record to be valid, the evaluation date may not be more than
13 months old. The Compuscore software generates standardized domain scoresfor each of its
adaptivebehavior sections: motor skills, social and communication skills, personal living skills,
and community living skills.

No deficit existsif the following criteria are met:
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(1) Self care: The personal living skills domain score exceeds the age-related criterion in
Appendix A at the end of chapter 67:54:03 and, for individuals over four years of age, the
individual has no arm/hand limitations in daily activities (ICAP item C8=1);

(2) Language: The social and communication skills domain score exceeds the age-related
criterion in Appendix A at the end of chapter 67:54:03 and, for individuals over four years of
age, the individual speaks (ICAP item A7=3);

(3) Learning/cognition: Theindividual is not mentally retarded (ICAP item C1=1);

(4) Mobility: Theindividual walks (ICAPitem C9=1) and, for individuals over four years
of age, no mobility assistance is needed (ICAP item C10=1);

(5) Sdf-direction: Thegeneral maladaptiveindex isinthenormal range (ICAP, GMI1>-11),
the individual's community living skills domain score exceeds the age-related criterion in
Appendix A at the end of chapter 67:54:03, and thereisno psychiatric diagnosis (neither ICAP
items B11 nor B12 checked);

(6) Independent living: Theindividua's community living skills domain score exceedsthe
age-related criterion in Appendix A at the end of chapter 67:54:03 and, for individuals 18 years
of ageand older, therecommended residential placement is"independent in own homeor rental
unit" (ICAP, page 10, F2="3"); and

(7) Economic sdlf-sufficiency: Theindividual'srecommended daytime program (ICAPitem
G2) is"competitive employment.”

A substantial deficit is present if the preceding criteria are not met.

Section 5. That ARSD 67:54:04:07 be repealed.
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Section 6. That ARSD 67:54:04:08 be repealed.

Section 7. That 67:54:04:10 be amended to read as follows:

67:54.04:10. Hterdisctphinary-evattation-and-servieeptan Individual service plan. Each

HCBS eenstmer participant shall have an

prepared according to § 46:11:05:03.

Section 8. That ARSD 67:54:04:12 be amended to read as follows:

67:54:04:12. Determining amount of HCBS assistance. Payment for HCBS serviees is
based on the difference between the eensumer's participant's income, minus allowable
deductions, and the esnsdmer's participant's monthly care costs. If the esnsdmer participant
meets the requirements of subdivision 67:54:04:03(1), none of the eorstrmer's participant's
incomeiscredited to the monthly care costs. If the eerstmer participant meetsthe requirements
of subdivision 67:54:04:03(2), the department applies the following criteria to determine the
amount of assistance a esnsurmer participant is eligible to receive from the department to meet
the eensumer's participant's monthly care costs:

(1) Apply the provisions of chapter 67:46:06, with the exception of § 67:46:06:05;

(2) If the eensumer participant is married, apply the provisions of chapter 67:46:07, with
the exception of subdivision 67:46:07:10(1);

(3) Allow adeduction equal to the supplemental security income (SSl) standard benefit
amount for the eexsamer's participant's personal needs; and

(4) If the eonsumer participant is employed, allow a deduction of $400 from gross wages.
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The Department of Social Services shall pay its share of the costs directly to the provider
agency. The eensdtmer participant is responsible for paying the eenstimer's participant's share

directly to the provider agency.

Section 9. That 67:54:04.13 be repealed

Section 10. That 67:54:04:14 be amended to read as follows:
67:54.04:14. Covered services. Home and community-based services covered and payable
under this chapter consist of the following only if they are not otherwise payable under article

67:16:

(1) Admintstratrorandageney-sdppett Day habilitation;

Prevocational services;
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Service coordination;

(4) Supported employment;

(5) Medical eguipment and drugs;

(6) Nursing; and

(7) Other medically related services such as speech, hearing, and lanquage.

Section 11. That 67:54:04:15 be repealed.
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Section 12. That 67:54:04:16 be repealed.

Section 13. That 67:54:04:17 be repealed.

HB 1023
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Section 14. That ARSD 67:54:04:18 be amended to read as follows:

67:54:04:18. Anngatreview—rtevet |nitial level of care. Fheentiredtitizattoncontrot-team
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activitresandpsychosoctaHfunetiontag: Thefollowing documentation isrequired to determine

theinitial level of care:

(1) A completed ICAPthat indicates aminimum of three substantial functional limitations;

(2) A copy of the psychological evaluation;

(3) An HCBS Waiver Choice and Rights Form signed by a CSP staff member and the

individual, the individual's parent if theindividual is under 18 years of age, or the individual's

guardian; and

(4) A provisional plan of carethat designatesthe specific waiver servicethat theindividual

will receive.

Section 15. That ARSD chapter 67:54:04 be amended by adding thereto aNEW SECTION
to read asfollows:

67:54:04:08.01. Redetermination of level of care. The level of care shall be reviewed and
completed annually for each participant receiving waiver services. The CSP shall update the
ICAP dataannually and submit it to the division. The QMRP, as defined in SDCL subdivision
27B-1-17(14), shal review the ICAP data to ensure continued eligibility that indicates at |east
three substantial functional limitations. The QM RP shall forward acopy of thecompleted Level
of Care Determination form to the CSP and the Department of Social Servicesupon completion
of the review.

Section 16. That ARSD 67:54:04:22 be amended to read as follows:
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67:54.04:22. Extent of payment. Thedepartment shall pay afacility for the daysacensamer

participant is enrolled atthe-factity with the provider. Enrolled days include the day of

admission but exclude the day of discharge.

Section 17. That ARSD 67:54:04:23 be amended to read as follows:

67:54:04:23. Payments during temporary absences. Payment shall be made t1 onbehalf of
an eligibletrelividuat participant when it isnecessary to reservethat ehent's participant'sHCBS
position during temporary absences. Payment shall be made for amaximum of ten five daysif

the absenceisdueto admission to an acute care general hospital for an acute condition. Payment

Section 18. That ARSD 67:54:04:24 be amended to read as follows:

67:54:04:24. Basis of payment. Payment to a participating provider for services provided
by-atfactity shall be determined by the Department of Human Services.
Section 19. That ARSD 67:54:04:25 be amended to read as follows:

67:54:04:25. Utilization review. Services provided by-factittes under this chapter are

subject to the following utilization reviews:

(1) Atthetime of the-consumers-admtssion gligibility determination;

(2) ctatmstrevtew-andaddit—and During claim processing;

(3) Annua-review During postpayment reviews; and

(4) At the time of the annual redetermination of eligibility.

Section 20. That ARSD 67:54.04 be amended by adding thereto aNEW SECTION to read
asfollows:
67:54:04:27. Right to request a fair hearing. A participant or a participant's parent or

guardian who is dissatisfied with a determination regarding services under this chapter may
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request afair hearing in accordance with chapter 67:17:02.

A participant may request assistance with the fair hearing process from an advocate.

Section 21. That ARSD 67:54:09:01 be amended to read as follows:

67:54:09:01. Definitions. Terms used in this chapter mean:

(2) "Activitiesof dailyliving," routineactivitiesthat an individual would normally do every
day such as eating, bathing, dressing, toileting, and transferring;

(2) "Companion services," nonmedical services geared towards developing anindividual's
independent living skills;

(3) "Department,” the Department of Social Services;

(4) "Division," the Division of Developmental Disabilities for the Department of Human
Services;

(5) "Individual," aperson not yet receiving services or supports under the provisions of this

chapter;

(6) "Individual service plan" or "ISP,” a single plan for the provision of services and

supports to the participant that is directed by the participant, is out-come oriented, and is

intended to specify all needed assessments, supports, and training;

(7) "Participant,” a person receiving services or supports under the provisions of this

chapter;

(8) "Personal care services," servicesthat enable an individual to accomplish tasksthat the
individual would normally do if the individual did not have a disability;

6)(9) "SSI," supplemental security income; and

A(10) "Unit," a 15-minute segment of time.

Section 22. That ARSD 67:54:09:02 be amended to read as follows:

67:54:09:02. Covered family support services. For thdividdatswhoetneet a participant who
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meets the requirements of 88 67:54:09:12 and 67:54.09:13, the following family support

services are covered under this chapter:
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(1) Speciaized medical and adaptive equipment and supplies;

(2) Service coordination;

(3) Respite care services,

(4) Nutritional supplements;

(5) Personal care services,

(6) Companion services;

(7) Environmental accessibility adaptations,

(8) Supported employment; and

(9) Vehicle modifications.

Section 23. That ARSD 67:54:09:03 be amended to read as follows:

67:54:09:03. Specialized medical and adaptiveequipment and supplies. Specialized medica

and adaptive equipment and suppliesinclude devices, controls, or appliancesnot covered under
article 67:16. The equipment and supplies must shall be provided+or documented in the

thdividuat'sserviceptan participant's | SP and mist shall hel p thethetvietal participant perform

activities of daily living or assist the tadtviddal participant in perceiving, controlling, or

communicating with the environment in which the trelivieltat participant lives.

Section 24. That ARSD 67:54:09:04 be amended to read as follows:
67:54:09:04. Service coordination. Service coordination includes the following:

(1) Coordination of services that will assist the thefvidtal participant to gain access to

needed medical, social, edueational; and other needed services;

(2) Ongoing monitoring of the services; and
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(3) |Initiating and overseeing the assessment and reassessment of the thdtvidual's
participant's level of care.

Section 25. That ARSD 67:54:09:05 be amended to read as follows:

67:54:09:05. Respite care services. Respite care services include care services needed on
ashort-term basi sbecause of the absence of the primary caregiver or to providetemporary relief
to the primary care giver. Respite care may be provided either in the recipient's participant's
home or in alocation outside the rectptent's participant's home.

Section 26. That ARSD 67:54:09:06 be amended to read as follows:

67:54:09:06. Nutritional supplements. Nutritional supplements include nutritional
supplements prescribed by a physician and not otherwise covered under article67:16. The need

for nutritional supplements mustbe-described shall be documented in the thdivtddal'sservice

pran participant's ISP.

Section 27. That ARSD 67:54:09:07 be amended to read as follows:

67:54:09:07. Personal care services. Personal care services include the following:

(1) Assistance with basic living skills such as eating, drinking, toileting, dressing, and
personal hygiene,

(2) Assistance with the preparation of meals, not to include the cost of the food itself; and

(3) Assistance with housekeeping chores such as making the bed, dusting, and vacuuming.

The need for personal care services must—be—desertbed shall be documented in the

thdividuat'sservteeptan participant's | SP.

Section 28. That ARSD 67:54:09:08 be amended to read as follows:

67:54:09:08. Companion services. Companion services include the following:
(1) Assistancewithor supervision of laundry, shopping, or meal preparation, not to include

the cost of the food:;
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(2) Assistance or supervision with the acquisition, retention, or improvement in self-help,
socialization, and adaptive skills;
(3) Assistancewith participation in community events to develop appropriate socia skills
to become integrated into the community.

The need for companion care must-be-described shall be documented in the tadividuat's

servieeptan participant's ISP.

Section 29. That ARSD 67:54:09:09 be amended to read as follows:

67:54:09:09. Environmental accessibility adaptations. Environmental accessibility

adaptationsinclude modificationsto thetadivietal's parti ci pant's home owned by the participant

or the participant's family to ensure the tadtvidtat's participant's health, safety, and welfare or

that enable the thdividtat participant to function with greater independence in the home and
without which thetrdtvidtal parti cipant woul d requireinstitutionalization. Adaptationsinclude
items such as the following:

(1) Theinstallation of ramps or grab bars;

(2) Widening of doorways;

(3) Madifications to bathroom facilities; and

(4) Instalation of specialized electric and plumbing systems necessary to accommodate
necessary medical equipment and supplies.

Adaptationsor improvementsto the homethat increase the total squarefootage of the home
or are not adirect medical or remedia benefit to the thdividuat participant, such as carpeting,
roof repair, or central air conditioning, are not covered. The division st shall prior authorize
any environmental accessibility adaptation that exceeds the cost of $1,000.

The needed adaptations mustbe-spectfed shall be documented in the thdtvidtal's-service

pran participant's ISP.
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Section 30. That ARSD 67:54:09:10 be amended to read as follows:

67:54:09:10. Supported employment services. Supported employment services are
employment services for an eligible thdividuat participant who, because of the thdtviduat's
participant'sdisability, needsintensive, ongoing support to performinawork setting or services
directed towards assisting the theivieitat participant to obtain and retain paid employment in a
community setting in which individuals without disabilities are employed. Supported
employment services include the following:

(1) Supervision and training;

(2) Job search;

(3) Job placement;

(4) Situational evaluations and tria placements; and

(5 Long-term support to help tadividuals a participant maintain a desired, integrated
employment status.

Supervisory activities provided as anormal part of the business setting, the production of

goods or services, transportation, or compensation for thaeivtedats each participant served are

not covered.

The needed supported employment services must-be-otttned shall be documented in the

thdividuat'sservteeptan participant's | SP.

Section 31. That ARSD 67:54:09:11 be amended to read as follows:

67:54:09:11. Vehicle modification -- Exclusions. Vehicle modification consists of
adaptations or alterations to an automobile er-van that is the theivietal's participant's primary

means of transportation. The adaptations must—be—outhed shall be documented in the

thdtvidtal'sservieeptan participant's | SP and mtst shall ensure the health, safety, and welfare

of the thdtvieat participant. The following services are not covered:
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(1) Adaptations to a vehicle that are of general utility and do not directly benefit the
thelviduat participant;

(2) The purchase or lease of avehicle; and

(3) Except for the upkeep and maintenance of covered adaptations and alterations, the
regular upkeep and maintenance of a vehicle.

Section 32. That ARSD 67:54:09:12 be amended to read as follows:

67:54:09:12. Eligibility for family support services. The department shall apply the
provisionsof chapters67:16:01, 67:46:01 through 67:46:05, inclusive, 67:46:07, and 67:46:08
when determining eligibility for services provided under thischapter. Theindividual must shall
bereceiving SSI or be aged, blind, or disabled and have income |l ess than 300 percent of the SSI
standard benefit amount. In addition, the following requirements mst shall also be met:

(1) Thedivision has determined that the individua tstevetopmentatty-cisabted-vnder-the
provisonsof §67:54:04:05 meets devel opmental disability criteria pursuant to 8 67:54:03:03

or, if theindividual is age birth through two years of age, the division has documentation from
the Department of Education that indicates the child has been identified as needing prolonged
assistance as defined in § 24:05:24.01:15;

(2) For individuals age four and above, the division has determined that the individual has
substantial deficits as exhibited by completion of an Inventory for Client and Agency Planning
(ICAP) pursuant to § 67:54:04:06;

(3) Thedivision hasdetermined that theindividual isin need of and eligible for placement
in anintermediate care facility for the mentally retarded or the devel opmentally disabled based
on the division's finding that the individual has a substantial functional limitation in three or
more of the functional areas listed in 8 67:54:04:06; and

(4) Thedivision has a-servieeptan an ISP for the individua that has been prepared under
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the provisions of § 67:54:09:15.

Section 33. That ARSD 67:54:09:13 be amended to read as follows:

67:54:09:13. Servicerestrictions. Anindividual may not receive family support servicesif
aready receiving services under chapter 67:54:04, 67:54.06, or 67:44:03. An individual may
not be aresident of any of the following facilities when the family support services available
under the provisions of this chapter are provided:

(1) A hospital;

(2) A nursing facility; or

(3 An intermediate care facility for individuas who are mentaly retarded or

developmentally disabled.

Section 35. That ARSD 67:54:09:15 be amended to read as follows:

67:54:09:15. Service coordinator to coordinate development of servieeptan ISP. The
thdividual's participant's service coordinator shall coordinate the development of a written
servieeptan | SP according to 8 46:10:07:20. The plan shall contain adescription of the services
to be furnished, the frequency of the service, and the type of provider who will furnish the
needed service.

Section 36. That ARSD 67:54:09:167 be amended to read as follows:
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67:54:09:17. Rate of payment. The division shall establish and specify in the division's

contract with the provider the rate of payment for service coordination. The dfvistor—shat

v participant's | SP shall document

an established rate for respite, personal, and companion care services. The remaining covered

services are paid based on the charges billed for the services provided not to exceed the limits

identified in the approved participant's ISP.

Section 37. That ARSD 67:54:09:18 be amended to read as follows:

67:54:09:18. Billing requirements. A claim submitted for payment under this chapter mtst

all contain the following HCPCS procedure codes, as applicable.

PROCEDURE CODE
S5135 11020

S5165

S9435 B4222

T1005

T1016

T1019

T2018

2629 A9900

T2039

G014

DESCRIPTION

Companion care

Home modifications

Nutritional supplements

Respite care

Service coordination

Personal care

Supported employment

Specialized medical adaptive equipment and supplies
Vehicle modifications

Personal Care 2

Section 38. That ARSD 67:54:09:19 be amended to read as follows:

67:54:09:19. Claim requirements. A claim for services provided under this chapter must

all be submitted on aform or in an electronic format that contains the following information:

(1) The reetptent's participant's full name;
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(2) Therectprentsparticipant'smedical assi stanceidentification number from thetreetprent's
participant's medical identification card;

(3 Third-party liability information required under chapter 67:16:26;

(4) The date of service;

(5 The place of service;

(6) The provider'susual and customary charge. The provider may not subtract other third-
party or cost-sharing from this charge;

(7) Theunits of service furnished, if more than one, for claims submitted for respite care,
service coordination, personal care, companion care, or supported employment;

(8) The applicable procedure codes contained in 8 67:54:09:18 for the services provided;

(9) Theapplicablediagnosiscodescontainedinthelnternational Classification of Diseases,
9" Revision, Clinical Modification (ICD-9-CM) adopted in § 67:16:01:26;

(10) The provider's name and medical assistance identification number; and

(11) Thetype of service provided.

A separate claim must shall be submitted for each reetptent participant.

Section 39. That ARSD 67:54:09: be amended by adding thereto aNEW SECTION to read
asfollows:

67:54:09:24. Right to request a fair hearing. A participant or a participant's parent or
guardian who is dissatisfied with a determination regarding services under this chapter may
request afair hearingin accordancewith chapter 67:17:02. A participant may request assistance

with the fair hearing process from an advocate.



