State of South Dakota

EIGHTY-FIFTH SESSION
LEGISLATIVE ASSEMBLY, 2010
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519R0283 CONFERENCE COMMITTEE

encrRosseED No. HB 1053311112010

Introduced by: The Committee on Local Government at the request of the Office of the

Secretary of State

FOR AN ACT ENTITLED, An Act to revise certain provisions concerning campaign finance

and to declare an emergency.

BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That subdivision (16) of § 12-27-1 be amended to read as follows:

(16)

"Organization,” any business corporation, limited liability company, nonprofit
corporation, limited liability partnership, limited partnership, partnership,

cooperative, trust except a trust account representing or containing only a

contributor's personal funds, business trust, association, club, labor union, collective

bargaining organization, local, state, or national organization to which a labor
organization pays membership or per capita fees, based upon its affiliation and
membership, trade or professional association that receives its funds from
membership dues or service fees, whether organized inside or outside the state, any
entity organized in a corporate form under federal law or the laws of this state, or any

group of persons acting in concert which is not defined as a political committee or
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-2- HB 1053
political party in this chapter;

Section 2. That § 12-27-3 be amended to read as follows:

12-27-3. The treasurer for a political action committee or ballot question committee shall
file a statement of organization with the secretary of state not later than fifteen days after the
date upon which the committee made contributions, received contributions, or paid expenses
in excess of five hundred dollars unless such activity falls within thirty days of any statewide
election in which case the statement of organization shall be filed within forty-eight hours. A
candidate shall file a statement of organization for a candidate campaign committee with the
secretary of state not later than fifteen days after becoming a candidate pursuant to this chapter.
Notwithstanding the provisions of § 12-27-41, the statement of organization shall include the
original signature of each person filing the statement. A political committee that regularly files

a campaign finance disclosure statement with another state or the Federal Election Commission

or a report of contributions and expenditures with the Internal Revenue Service is not required

to file a statement of organization. A violation of this section is a Class 2 misdemeanor.

Section 3. That § 12-27-22 be amended to read as follows:

12-27-22. A campaign finance disclosure statement shall be filed with the secretary of state
by the treasurer of every:

(1) Candidate or candidate campaign committee for any statewide or legislative office;

(2)  Political action committee;

(3) Political party; and

(4) Ballot question committee.

The statement shall be signed and filed by the treasurer of the political committee or
political party. The statement shall be received by the secretary of state and filed by 5:00 p.m.

each February firstand shall cover the contributions and expenditures for the preceding calendar
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year. The statement shall also be received by the secretary of state and filed by 5:00 p.m. on the

second Friday prior to each primary and general election complete through the fifteenth day

prior to that election. Any statement filed pursuant to this section shall be consecutive and shall

cover contributions and expenditures since the last statement filed.

The following are not required to file a campaign finance disclosure statement:

(1)

()

(3)

(4)

()

(6)

A candidate campaign committee for legislative or county office on February first
following a year in which there is not an election for the office;

A county, local, or auxiliary committee of any political party, qualified to participate
in a primary or general election, prior to a statewide primary election;

A candidate campaign committee without opposition in a primary election, prior to
a primary election;

A Dballot question committee prior to a primary election unless the committee is
involved in a ballot question voted on at the primary;

A candidate campaign committee whose name is not on the general election ballot,
prior to the general election; and

A political committee that regularly files a campaign finance disclosure statement

with another state or the Federal Election Commission or a report of contributions

and expenditures with the Internal Revenue Service.

A violation of this section is a Class 1 misdemeanor.

Section 4. That subdivision (11) of § 12-27-1 be amended to read as follows:

(11)

"Independent expenditure,” an expenditure, including the payment of money or

exchange of other valuable consideration or promise, made by a person, organization,

political committee, or political party to expressly advocate the election or defeat of

aclearly identified candidate or the placement of a ballot question on the ballot or the
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adoption or defeat of any ballot question, but which is not made to, controlled by,
coordinated with, requested by, or made upon consultation with a candidate, political
committee, or agent of a candidate or political committee. The term does not include
administration and solicitation of any contribution for a political action committee
established by an organization and associated expenses, nor the use of an
organization's real or personal property located on its business premises for such
purposes. The term does not include any communication by a person made in the
regular course and scope of the person's business or ministry or any communication
made by a membership organization solely to any member of the organization and
the member's family;
Section 5. That subdivision (22) of § 12-27-1 be amended to read as follows:

(22)

mintmus-amotnt-of funds-from-any-cotporation "Recognized business entity," any:

(@) Domestic corporation, limited liability company, nonprofit corporation,

limited liability partnership, or cooperative duly reqistered with the secretary

of state as of the first day of January of the current calendar year, and which

is currently in good standing;

(b)  Foreign corporation, limited liability company, nonprofit corporation, limited

liability partnership, or cooperative duly registered with the secretary of state

as of the first day of January of the current calendar year, and which is
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currently in good standing; or

(c) Entity organized in a corporate form under federal law.

A political committee or political party is not a recognized business entity. An

organization which was established by or is controlled, in whole or in part, by a

candidate, political committee, or agent of a candidate or political committee is not

a recognized business entity;

Section 6. That § 12-27-16 be amended to read as follows:

12-27-16. The following apply to independent expenditures by individuals and organizations

related to communications advocating for or against candidates, public office holders, ballot

guestions, or political parties, and expenditures by individuals and organizations within sixty

days of an election that clearly identify a candidate or public office holder but do not expressly

advocate the election of the candidate or public office holder:

(1) Any person or auatifiee—rnonprofit—orperation organization that makes an

independent expenditure for a communication which expressly advocates for or

against a candidate, public office holder, ballot question, or political party totatirg

orotherwise-pubtshed:, regardless of the amount of the expenditure, shall append to or include

in each communication a disclaimer that clearly and forthrightly:




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

-6- HB 1053

(a) Identifies the person or organization making the independent expenditure for

that communication;

(b)  States the address or website address of the person or organization; and

(c) States that the communication is independently funded and not made in

consultation with any candidate, party, or political committee.

A violation of this subdivision is a Class 1 misdemeanor;

Any person or organization that makes an expenditure, including the payment of

money or exchange of other valuable consideration or promise, for a communication

that clearly identifies a candidate or public office holder, but does not expressly

advocate the election or defeat of the candidate or public office holder, and that is

disseminated, broadcast, or otherwise published within sixty days of an election shall

append to or include in the communication a disclaimer that clearly and forthrightly:

(a) Identifies the person or organization making the expenditure for that

communication; and

(b)  States the address or website address of the person or organization.

A violation of this subdivision is a Class 1 misdemeanor;

Any organization which is not a recognized business entity and which makes an

expenditure for a communication described in subdivision (1) or (2) shall file a

statement within forty-eight hours of the time that the communication is

disseminated, broadcast, or otherwise published:;

Any person or recognized business entity that makes expenditures in excess of two

thousand dollars during any calendar year for communications described in

subdivision (1) or (2) shall file a statement with the secretary of state that is received

within forty-eight hours of the time that the person's or organization's expenditures
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exceed two thousand dollars, and thereafter, within forty-eight hours of the time that

any such subsequent communication is disseminated, broadcast, or otherwise

published during the remainder of that calendar year;

The statement statements required by this section shall include the name, street

address, city, and state of the person;tatiftedronprofitcorperation; or organization
and tts-streetaddress,city,and-state, for any expenditures made for communications

described in subdivision (1) or (2) during that calendar year but not yet reported on

a prior statement, the name of each candidate, public office holder, ballot question,

or political party mentioned or identified in the each communication, the amount
spent on the each communication, and a description of the content of the each

communication.

—FurthertHthendependentexpenditure-tsmade by For an organization, the statement shall

also include the name and title of the person filing the report, the name of its chief executive,

if any, and the name of the person who authorized the expenditures on behalf of the

organization;

(6)

For an organization whose majority ownership is owned by, controlled by, held for

the benefit of, or comprised of twenty or fewer persons, partners, owners, trustees,

beneficiaries, participants, members, or shareholders, the statement shall inctude-the

identify by name and address ef each person, partner, owner, trustee, beneficiary,

participant, shareholder, or member who owns, controls, or comprises ten percent or

more of the organization:;

An organization shall also provide supplemental statements, as defined in subdivision

(5), for any of its partners, owners, trustees, beneficiaries, participants, members, or

shareholders identified pursuant to subdivision (6) which are owned by, controlled
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by, held for the benefit of, or comprised of twenty or fewer persons, partners, owners,

trustees, beneficiaries, participants, members, or shareholders, until no organization

identified in the supplemental statements meets the ownership test set forth in

subdivision (6);

(8)  For the purposes of this section, the term, communication, does not include:

tH(a) Any news articles, editorial endorsements, opinion, or commentary writings,
or letter to the editor printed in a newspaper, magazine, flyer, pamphlet, or
other periodical not owned or controlled by a candidate, political committee,
or political party;

2)(b) Anyeditorial endorsements or opinions aired by a broadcast facility not owned
or controlled by a candidate, political committee, or political party;

£3)(c) Any communication by a person made in the regular course and scope of the
person's business or ministry or any communication made by a membership
organization solely to members of the organization and the members' families;
and

#4)(d) Any communication that refers to any candidate only as part of the popular
name of a bill or statute.

Section 7. That § 12-27-17 be amended to read as follows:

12-27-17. Any persot; political committee; or political party-otr-organization that makes a
payment or promise of payment totaling one thousand dollars or more for acommunication that
clearly identifies a candidate or public office holder, but does not expressly advocate the
election or defeat of the candidate or public office holder, and that is disseminated, broadcast,
or otherwise published within sixty days of an election, shall file a statement with the secretary

of state disclosing the name, street address, city, and state of such persen; political committee;
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or political party;-etr-organtzation. The statement shall also include the name of the candidate
or public office holder mentioned in the communication, the amount spent on the
communication, and a description of the content of the communication. The statement shall be
received and filed within forty-eight hours of the time that the communication is disseminated,
broadcast, or otherwise published.

For the purposes of this section, the term, communication, does not include:

(1)  Anynews articles, editorial endorsements, opinion or commentary writings, or letter
to the editor printed in a newspaper, magazine, flyer, pamphlet, or other periodical
not owned or controlled by a candidate, political committee, or political party;

(2)  Any editorial endorsements or opinions aired by a broadcast facility not owned or
controlled by a candidate, political committee, or political party;

(3) Anycommunication by a person made in the regular course and scope of the person's
business or ministry or any communication made by a membership organization
solely to members of the organization and the members' families; and

(4)  Anycommunication that refers to any candidate only as part of the popular name of
a bill or statute.

Section 8. That § 12-27-18 be amended to read as follows:

12-27-18. No organization may make a contribution to a candidate committee, political

action committee, or political party-erake-an-indepentent-expenth

the—etection-or-defeat-of-a—candidate. An organization may make a contribution to a ballot
question committee organized solely for the purpose of influencing an election on a ballot
question and independent expenditures regarding the placement of a ballot question on the ballot
or the adoption or defeat of a ballot question. Any organization making expenditures, equal to

or exceeding fifty percent of the organization's annual gross income, for the adoption or defeat
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of a ballot measure is a ballot question committee. Fhe-prohibttions-efthissection-donotapply

guatfted-nonprofitcorporation-from-its-treasury-funds. An organization may create a political

action committee. A violation of this section is a Class 1 misdemeanor.
Section 9. Whereas, this Act is necessary for the support of the state government and its
existing public institutions, an emergency is hereby declared to exist, and this Act shall be in

full force and effect from and after its passage and approval.



