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HousEBILL No. 1174

Introduced by: Representatives Jensen (Kevin), Lesmeister, Pischke, and Schoenfish and
Senators Nelson and Russel|

FOR AN ACT ENTITLED, An Act to revise provisions regarding civil forfeitures.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 23A-49-1 be amended to read:

23A-49-1. All real property, including any right, title, and interest inthewhol e of any platted
lot or tract of land which is measured in three hundred twenty acre increments, or all of any
smaller amount and any appurtenances or improvements, which is used;-orthtendectobetised;
in any manner or part, to commit or to facilitate the commission of a violation of any crime
listed in chapter 34-20B or 22-24A, is subject to forfeiture under this section. Forfeiture under
thischapter of real property encumbered by abonafide security interest issubject to theinterest
of the secured party unless the secured party had actual knowledge of the act upon which the
forfeitureis based. Notice of forfeiture proceedings shall be given each owner or secured party
whose right, title, or interest is of record, at the time of the seizure, with the secretary of state
or the register of deeds in the county where the real property islocated. A person claming a
security interest bears the burden of establishing that interest by a preponderance of the

evidence.
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-2- HB 1174
No real property may be forfeited under the-provistonsof this chapter by reason of any act

committed by a person other than an owner of the property who has been convicted for the act

that isthe basis of the forfeiture unless that owner had actual knowledge that the real property

was used erttendec-fortse in any of the manners set forth in the chapterslisted in 8 23A-49-
20.

Section 2. That § 23A-49-3 be amended to read:

23A-49-3. Notwithstanding the-provistonsof subdivision 34-20B-70(4) or 22-24A-15(4),
no conveyance may be forfeited under the provisions of this chapter, by reason of any act or
omission established by the owner of the conveyance to have been committed or omitted by any
person other than the owner while the conveyance was unlawfully in the possession of aperson
other than the owner in violation of the criminal laws of the United States, or of any state, or
while the conveyance was rented or leased from a motor vehicle dealer or aleasing or rental
agency and the dealer or agency had no knowledge that the conveyance was being used of
thtendedfor-use; to transport or in any manner facilitate the commission of any crimein the
chapterslisted in § 23A-49-20.

Section 3. That § 23A-49-4 be amended to read:

23A-49-4. Notwithstanding the-provistonsof subdivision 34-20B-70(4) or 22-24A-15(4),
no conveyance may be forfeited under the provisions of this chapter, by reason of any act
committed or omitted by aperson other than an owner of the conveyance unlessthe owner knew
or in the exercise of ordinary care should have known that the conveyance was being used of
wasthtendedforuse to facilitate the commission of any crimein the chapterslisted in § 23A-
49-20.

Section 4. That 8 23A-49-7 be amended to read:

23A-49-7. Any Following a conviction for any violation that is the basis of a forfeiture,
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property that is subject to forfeiture under this chapter may be seized by any law enforcement
officer or designated agent of the Division of Criminal Investigation upon processissued by any
court having jurisdiction over the property.
Section 5. That § 23A-49-8 be amended to read:
23A-49-8. The seizure of any property subject to forfeiture under this chapter may be made
without process issued under 8 23A-49-7 if:
(1) The seizure is incident to an arrest or a search under a search warrant or to an
inspection under an administrative inspection warrant;
(2) The property subject to seizure has been the subject of aprior judgment in favor of
the state in a criminal injunction or forfeiture proceeding under this chapter;
(3 Thelaw enforcement officer or agent has probabl e cause to believe that the property
isdirectly or indirectly dangerous to health or safety; or
(4) Thelaw enforcement officer or agent has probable cause to believe that the property
has been or isbeing used erirtendedto-betsed in violation of crimesin the chapters
listed in § 23A-49-20.
Section 6. That § 23A-49-9 be amended to read:
23A-49-9. H-aFor any seizure ptrsdantto under 8 23A-49-7 or subdivisions 23A-49-8(1),
(3), or (4)-ecedrs, the attorney general shall institute, within sixty days of the seizure, the

proceedingsptirstantto under 8 23A-49-14 or 23A-49-15, or the property shall beimmediately

returned to the person from whom the property was seized.

Section 7. That § 23A-49-12 be amended to read:
23A-49-12. Any property, as described in subdivisions 34-20B-70(4), (6), and (7) or 22-
24A-15(4), (6), and (7), or 8 23A-49-1, that is subject to abonafide perfected security interest

at the time of seizure of the personal property, at the time the offense was committed, and is
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-4- HB 1174
forfeited under the provisions of §8-23A-49-7t0-23A-49-19+nctusive; this chapter shall be
taken by the attorney general subject to the security interest. The attorney genera shall, within
sixty days of the forfeiture of the property:

(1) Returnthe property to the possession of the secured party;

(2) Satisfy fully al indebtedness to the secured party secured by the property; or

(3  Return the property to the possession of the secured party and require the secured

party to sell the property within sixty days of receipt of the property from the attorney
general at public or private sale and retain al proceeds necessary to satisfy fully al
indebtednessof the secured party secured by the property together with all reasonable
costs of the sale and remit to the attorney general all excess proceeds within thirty
days of the sale.

If the secured party knew or should have known, that the property was being used et
tatended-fordse to facilitate in the commission of acrime, the provisions of this section do not
apply to the property.

Section 8. That chapter 23A-49 be amended by adding aNEW SECTION to read:

For any property seized under this chapter, the law enforcement officer or agent of the
Division of Criminal Investigation making the seizure, or for any seizure by an officer or agent
who is not an officer or agent of the state, the officer or agent shall provide awritten report of
the seizureto theattorney general on aform prescribed by the attorney general. Thereport under
this section shall include:

(1) Thedate of the seizure;

(2) Thenature of property seized;

(3 A description of property seized;

(4) Theaddress or location where the seizure occurred;
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The reason or purpose of the seizure;
The disposition of the property seized;
The estimated value of the property seized; and

For any seizure under 8 23A-49-8, the cause of the seizure.

Section 9. That chapter 23A-49 be amended by adding aNEW SECTION to read:

Before February first of each year, the attorney general shall provide areport to the auditor

general that includesthe nature and extent of all seizuresduring the previous calendar year. The

auditor general shall publish on the website maintained by the Department of Legidlative Audit

the report provided under this section.

Section 10. That § 23A-49-16 be repealed.




