State of South Dakota

NINETY-THIRD SESSION

LEGISLATIVE ASSEMBLY, 2018
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74270718
e HOUSE BILL NO. 1228

Introduced by: Representatives Latterell, Barthel, Campbell, Dennert, DiSanto, Frye-
Mueller, Glanzer, Greenfield (Lana), Howard, Livermont, May, Rasmussen,
Ring, Rounds, Schaefer, and Wismer and Senators Nelson, Cronin, Jensen
(Phil), Maher, Netherton, Russell, Stalzer, and Tapio

FOR AN ACT ENTITLED, An Act to provide for the crime of aggravated rape and provide a
penalty therefor.
BE IT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:
Section 1. That § 22-22-1 be amended to read:
22-22-1. Rapeis an act of sexual penetration accomplished with any person under any of
the following circumstances:
(1) If thevictimislessthan thirteen years of age; er

(2) If thevictim islessthan seventeen years of age, and the defendant commits the act

intentionally, maliciously, or with reckless disregard causing the victim serious

bodily injury that results in permanent disability or islife threatening;

(3) Through the use of force, coercion, or threats of immediate and great bodily harm
against the victim or other persons within the victim's presence, accompanied by
apparent power of execution; of

3)(4) If thevictimisincapable, because of physical or mental incapacity, of giving consent
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to such act; er

&)(5) If thevictim isincapable of giving consent because of any intoxicating, narcotic, or
anesthetic agent or hypnosis; or

£5)(6) If the victim is thirteen years of age, but less than sixteen years of age, and the
perpetrator is at least three years older than the victim.

A violation of subdivision (1) of this section israpein the first degree, whichisaClassC

felony. A violation of subdivision (2) of this section isaggravated child rapein thefirst degree,

whichisaClassB felony. A violation of subdivision {2} (3) of this sectionisrapein the second
degree which isa Class 1 felony. A violation of subdivision 36t (4) or (5) of thissectionis
rape in the third degree, which isa Class 2 felony. A violation of subdivision {5} (6) of this
section isrape in the fourth degree, which is a Class 3 felony. Notwithstanding the provisions
of § 23A-42-2, no statute of limitations applies to any charge brought pursuant to subdivisions
(2)-er, (2),_or (3) of this section. Otherwise a charge brought pursuant to this section may be
commenced at any time prior to the time the victim becomes sf-age twenty-five years of age or
within seven years of the commission of the crime, whichever islonger.

Section 2. That § 22-22-1.2 be amended to read:

22-22-1.2.1f any adult isconvicted of any of thefollowing violations, the court shall impose
the following minimum sentences:

(1) For aviolation of subdivision 22-22-1(1), fifteen years for afirst offense; and

(2) Foraviolation of subdivision 22-22-1(2), life imprisonment for afirst offense; or

(3) Foraviolation of § 22-22-7 if the victim isless than thirteen years of age, ten years
for afirst offense.
Section 3. That § 22-22-7 be amended to read:

22-22-7. Any person, sixteen yearsof ageor older, who knowingly engagesin sexual contact
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with another person, etherthan who is not that person's spouse t-the-ctherperson and who is

thderthe-age-of |ess than sixteen years of age, is guilty of a Class 3 felony, unless the person

isquilty of aggravated child rape under subdivision 22-22-1(2), whichisaClassB felony. If the

victimisat least thirteen years of age and the actor islessthan five years older than the victim,
the actor is guilty of a Class 1 misdemeanor. Notwithstanding 8 23A-42-2, a charge brought
pursuant to this section may be commenced at any time before the victim becomes age twenty-
five or within seven years of the commission of the crime, whichever islonger.

Section 4. That § 22-22-7.7 be amended to read:

22-22-7.7. If an adult hasa previous conviction for violation of subdivision 22-22-H5) 22-
22-1(6), or apreviousconvictionfor afelony violation of § 22-22-7, or aprevious misdemeanor
conviction of § 22-22-7 for a violation committed as an adult, any subsequent conviction of
subdivision 22-22-35y 22-22-1(6) or § 22-22-7, isa Class 2 felony.

Section 5. That § 22-24B-19 be amended to read:

22-24B-19. To be eligible for removal from the registry asaTier | offender, the petitioner
shall show, by clear and convincing evidence, that all of the following criteria have been met:

(1) Atleastfiveyearshave elapsed since the date the petitioner first registered pursuant

to this chapter;

(2)  Thecrimerequiring registration was for:

(@) Statutory rape under subdivision 22-22-H5)y 22-22-1(6), or an attempt to
commit statutory rape under subdivision 22-22-35) 22-22-1(6), but only if the
petitioner was twenty-one years of age or younger at the time the offense was
committed or attempted;

(b)  Ajuvenileadjudicationfor asex crimeasdefined in subdivision 22-24B-1(1);

(c)  Sexual contact under § 22-22-7 if the victim was between the ages of thirteen
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and sixteen and the petitioner was at | east three years older than thevictim, but
only if the petitioner was twenty-one years of age or younger at the time the
offense was committed; or

(d)  An out-of-state, federa or court martial offense that is comparable to the
elements of the crimeslisted in (a), (b), or (c¢);

(3  The circumstances surrounding the crime requiring registration did not involve a

child under the age of thirteen;

(4)  The petitioner is not arecidivist sex offender;

(5) The petitioner has substantially complied in good faith with the registration and re-

registration requirements imposed under chapter 22-24B; and

(6) Petitioner demonstrates to the satisfaction of the court that he or she does not pose

arisk or danger to the community.

For purposes of thissection, any period of time during which the petitioner wasincarcerated
or during which the petitioner was confined in a mental health facility does not count toward
the five-year calculation, regardless of whether such incarceration or confinement was for the
sex offense requiring registration or for some other offense.

Section 6. That § 23A-12-9 be amended to read:

23A-12-9. If adefendant has been charged with aviolation of subdivision 22-22-1(1), (2),
(5), or (6) or § 22-22-7, where the victim is less than sixteen years of age, the prosecuting
attorney or defense attorney may apply for an order that the victim'stestimony at the preliminary
hearing or at a deposition, in addition to being stenographically recorded, be recorded and
preserved on videotape. The scope and manner of the examination and cross-examination shall
be such aswould be allowed at the trial. Notice of any such deposition pursuant to this section

shall conform in al respects to the notice requirements contained in § 23A-12-2.
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The application for the order shall be in writing and made at |east three days before the
preliminary hearing or deposition.

Upon timely receipt of the application, the court may order that the testimony of the victim
given a the preliminary hearing or deposition be taken and preserved on videotape. The
videotape shall be transmitted to the clerk of the court in which the action is pending.

If a the time of trial the court finds that the victim is otherwise unavailable within the
meaning of subdivision 19-19-804(a), or that such testimony would in the opinion of the court
be substantially detrimental to the well-being of the victim, the court may admit the videotape
of the victim's testimony at the preliminary hearing or deposition as former testimony under
subdivision 19-19-804(b)(1).

Section 7. That § 23A-28-12 be amended to read:

23A-28-12. Anyone convicted under 8§ 26-10-1 or 22-22-7, or subdivision 22-22-1(1) or {5}
(6), shall be required as part of the sentence imposed by the court to pay al or part of the cost
of any necessary medical, psychological, or psychiatric treatment, or foster care of the minor

resulting from the act or acts for which the defendant is convicted.



