AN ACT

ENTITLED, An Act to implement the regulation of insurance coverage for portable electronic

devices.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. Terms used in this Act mean:

D
(2)

3)

(4)

()

(6)

(7)

"Customer," a person who purchases portable electronics;

"Enrolled customer,” a customer who elects coverage under a portable electronics
insurance policy issued to a vendor of portable electronics;

"Location," any physical location in this state or any website, call center site, or similar
location directed to residents of this state;

"Portable electronics,” personal, self-contained, easily carried by an individual, battery-
operated e ectronic communi cation, viewing, listening, recording, gaming, computing, or
global positioning devices, including cell or satellite phones, pagers, persona global
positioning satellite units, portable computers, portable audio listening, video viewing or
recording devices, digital cameras, video camcorders, portable gaming systems, docking
stations, automatic answering devices, and other similar devicesand their accessories, and
service related to the use of such devices,

"Portabl e electronics transaction,” the sale or |ease of portable el ectronics by avendor to
acustomer, or the sale of a service related to the use of portable electronics by a vendor
to a customer;

"Supervising entity," alicensed insurer, licensed business entity, or licensed insurance
producer that is appointed by an insurer to supervise the administration of a portable
electronics insurance program;

"Vendor," apersoninthebusinessof engagingin portabl eel ectronicstransactionsdirectly
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or indirectly.

Section 2. Portable electronics insurance is insurance providing coverage for the repair or
replacement of portabl e el ectronicswhich may provide coveragefor portabl e el ectronics against any
one or more of the following causes of loss. loss, theft, inoperability due to mechanical failure,
malfunction, damage, or other similar causesof 10ss. It isnot aservice contract or extended warranty
providing coveragelimited totherepair, replacement, or maintenance of property for the operational
or structural failure of property dueto adefect in materials, workmanship, accidental damage from
handling power surges, or norma wear and tear, a policy of insurance covering a seller's or a
manufacturer's obligations under a warranty, or a homeowner's, renter's, private passenger
automobile, commercial multi-peril, or similar coverage.

Section 3. A vendor must have a portable electronics license issued pursuant to this Act to sell
or offer coverage under a policy of portable electronics insurance. A portable electronics license
issued under this Act authorizes any employee or authorized representative of the vendor to sell or
offer coverage under a policy of portable electronics insurance to a customer at each location at
whichthevendor engagesin portabl e el ectronicstransactions. Each supervising entity shall maintain
aregistry of vendor locations which are authorized to sell or solicit portable el ectronics insurance
coverageinthisstate. Theregistry shall be opento inspection by the director during regul ar business
hours of the supervising entity. The supervising entity shall be subject to examination pursuant to
the applicable provisions of chapter 58-3 and must otherwise comply with § 58-33-66.

Section 4. At every location where portable electronics insurance is offered to customers,
brochures or other written materials must be made available by a vendor to a prospective customer
which:

(1) Disclosethat portablee ectronicsinsurance may provideaduplication of coverageaready

provided by acustomer'shomeowner'sinsurance policy, renter'sinsurance policy, or other
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source of coverage,

(2) Statethat the enrollment by the customer in a portable el ectronics insurance program is

not required in order to purchase or |ease portable electronics or services;

(3) Summarize the material terms of the insurance coverage, including:

(@
(b)
(©)
(d)
(€)

The identity of the insurer;

The identity of the supervising entity;

The amount of any applicable deductible and how it is to be paid;

Benefits of the coverage; and

Key termsand conditions of coverage such aswhether portable el ectronics may be
repaired or replaced with similar make and model reconditioned or nonoriginal

manufacturer parts or equipment;

(4)  Summarizetheprocessfor filing aclaim, including adescription of how to return portable

electronicsand the maximum feeapplicablein theevent the customer failsto comply with

any equipment return requirements; and

(5) State that an enrolled customer may cancel enrollment for coverage under a portable

electronicsinsurance policy at any time and the person paying the premium shall receive

arefund or credit of any applicable unearned premium.

Section 5. Portabl e el ectroni cs insurance may be offered on amonth to month or other periodic

basisasagroup or master commercial inland marine policy issued to avendor of portableelectronics

for itsenrolled customers. Eligibility and underwriting standards for customerselecting to enroll in

coverage shall be established by the insurer for each portable electronics insurance program.

Section 6. An employee or an authorized representative of avendor may sell or offer portable

electronics insurance to a customer and is not subject to licensure as an insurance producer if:

(1) Thevendor obtainsaportableelectronicslicenseto authorizeitsempl oyeesor authorized
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representatives to sell or offer portable electronics insurance pursuant to this Act;

(2) The insurer issuing the portable electronics insurance either directly supervises or
appoints a supervising entity to supervise the administration of the sale of portable
electronic insurance; and

(3 No employee or authorized representative of a vendor of portable electronics may
advertise, represent, or otherwise hold himself or herself out as a licensed insurance
producer unless so licensed.

Section 7. The administration of the sale of portable electronics insurance includes the
devel opment of atraining program for employeesand authorized representativesof thevendors. The
training shall be delivered to employees and authorized representatives of vendorswho are directly
engaged in the activity of selling or offering portable electronics insurance. The training may be
providedin electronicform. However, if conducted inan el ectronicform, the supervising entity shall
implement a supplemental education program regarding the portabl e el ectronics insurance product
that is conducted and overseen by alicensed producer of the supervising entity. Each employee and
authorized representative shall receive basic instruction about the portable e ectronics insurance
offered to customers and the disclosures required under section 4 of this Act.

Section 8. Any charges for portable electronics insurance coverage may be billed and collected
by the vendor of portable electronics. Each charge to the enrolled customer for coverage that is not
included in the cost associated with the purchase or lease of portable electronics or related services
shall be separately itemized on the enrolled customer's bill. If the portable electronics insurance
coverageisincluded with the purchase or |ease of portable el ectronicsor related services, thevendor
shall clearly and conspicuously disclose to the enrolled customer that the portable electronics
insurance coverageisincluded with the portable el ectronicsor related services. A vendor billingand

collecting these chargesisnot required to maintain these fundsin a segregated account if the vendor
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is authorized by the insurer to hold these funds in an alternative manner and remits such amounts
to the supervising entity within sixty daysof receipt. All fundsreceived by avendor from an enrolled
customer for the sale of portable el ectronicsinsurance shall be considered funds held in trust by the
vendor in afiduciary capacity for the benefit of theinsurer. A vendor may receive compensation for
billing and collection services.

Section 9. An insurer may terminate or otherwise change the terms and conditions of a policy
of portable electronics insurance only upon providing the vendor policyholder and enrolled
customerswith at least twenty days notice. If theinsurer changes the terms and conditions, then the
insurer shall providethevendor policyholder with arevised policy or endorsement and each enrolled
customer with arevised certificate, endorsement, updated brochure, or other evidence indicating a
change in the terms and conditions has occurred and a summary of material changes.

Section 10. An insurer may terminate an enrolled customer's enrollment under a portable
electronics insurance policy upon twenty days notice for nonpayment of premium, discovery of
fraud, or material misrepresentation in obtaining coverage or in the presentation of aclaim under the
policy.

Section 11. An insurer may immediately terminate an enrolled customer's enrollment under a
portable electronics insurance policy:

(1) If the enrolled customer ceases to have an active service with the vendor of portable

electronics; or

(2) If anenrolled customer exhausts the aggregate limit of liability, if any, under the terms

of the portabl e el ectronicsinsurance policy and theinsurer sends notice of termination to
the enrolled customer within thirty calendar days after exhaustion of the limit. However,
if noticeisnot timely sent, enrollment shall continue notwithstanding the aggregate limit

of liability until the insurer sends notice of termination to the enrolled customer.
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Section 12. If aportable el ectronicsinsurance policy isterminated by avendor policyholder, the
vendor policyholder shall mail or deliver awritten notice to each enrolled customer advising the
enrolled customer of the termination of the policy and the effective date of termination. The written
notice shall be mailed or delivered to the enrolled customer at least thirty days before the
termination.

Section 13. Whenever notice or correspondence with respect to apolicy of portable electronics
insuranceisrequired, it shall bein writing and sent within the notice period, if any, specified within
the statute or regul ation requiring the notice or correspondence. Notwithstanding any other provision
of law, notices and correspondence may be sent either by mail or by electronic means. If the notice
or correspondence is mailed, it shall be sent to the vendor of portable electronics at the vendor's
mailing address specified for that purpose and to its affected enrolled customers last known mailing
addresses on filewith theinsurer. Either theinsurer or vendor of portable electronics shall maintain
proof of mailing in a form authorized or accepted by the United States Postal Service or other
commercia mail delivery service. If thenoticeor correspondenceissent by electronic means, it shall
be sent to the vendor of portable electronics at the vendor's el ectronic mail address specified for that
purpose and to its affected enrolled customers' last known electronic mail address as provided by
each enrolled customer to the insurer or vendor of portable electronics. An enrolled customer's
provision of an electronic mail address to the insurer or vendor of portable electronics is deemed
consent to receive notices and correspondence by electronic means as long as a disclosure is
provided to the customer at thetimethe el ectronic mail addressis provided indicating the same. The
insurer or vendor of portable electronics shall maintain proof that the notice or correspondence was
sent. Notice or correspondence may be sent on behalf of an insurer or vendor, by the supervising
entity appointed by the insurer.

Section 14. A portable electronics license issued under this Act is valid for one year unless

SB No. 115 Page 6



suspended or revoked by the division. A license may be renewed upon expiration for another
one-year period upon application of the vendor and payment of the fees as set forth in § 58-2-29.
Section 15. That subdivision (5)(c) of § 58-2-29 be amended to read as follows:
(5) Insurance producers and solicitors:

(&  Insurance producer's license, including aso disability insurance when written by
property, casualty, or surety insurer otherwise represented by the insurance
producer:

(i)  Filing application for original license, and including issuance of licenseg, if
issued ..... 25.00
(i)  Origina appointment of insurance producer, each insurer ..... 10.00
(i)  Annual renewal of appointment, each insurer:
Domestic insurer ..... 10.00
Foreign insurer ..... 10.00
(iv) Temporary license..... 10.00

(b)  Insurance producer's license, life or health insurance, including both life and

disability insurance when so licensed as to the same insurer:
(i)  Applicationfororigina license, includingissuanceof license, if issued, each
insurer ..... 25.00
(i)  Origina appointment of insurance producer, each insurer ..... 10.00
(i)  Annual renewal of appointment, each insurer:
Domestic insurer ..... 10.00
Foreign insurer ..... 10.00
(iv) Temporary license..... 10.00

(c) Limited license as insurance producer:
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(i)  Motor vehicle physical damage... Same as for insurance producer's license
(i)  Accident ticket policies, each insurer each year ..... 10.00
(i) Baggage ticket policies, each insurer each year ..... 10.00
(iv)  Credit insurance... Same as for insurance producer license
(d) Examination for license, each examination and each time taken ..... 10.00
(e)  Nonresident insurance producer license:
(i)  Origind license..... 30.00
(i)  Biennia renewal of license..... 50.00
(i)  Appointments, each insurer ..... 20.00
(iv)  Annua renewal of appointments, each insurer ..... 20.00
(f)  Resident insurance producer, original license...... 25.00
(i)  Biennia continuing education fee, license renewd ..... 20.00
(g) Corporation or partnership license:
(i)  Origind license..... 25.00
(i)  Appointment, each insurer ..... 10.00
(@itf)  Annua renewal of appointment, each insurer ..... 10.00
(h)  Nonresident corporation or partnership license:
(i)  Origind license..... 30.00
(i)  Appointment, each insurer ..... 20.00
(@itf)  Annua renewal of appointment, each insurer ..... 20.00
(i)  Portable electronics license ..... Same as for insurance producer license
Section 16. If a vendor of portable electronics or its employee or authorized representative
violates any provision of this Act, the director may do any of the following:

(1)  After notice and hearing, impose penalties permitted under this section that the director
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deems necessary and reasonable to carry out the purpose of this Act, including, but not

[imited to:

(&  Suspending or revoking the privilege of transacting portabl e el ectronicsinsurance
pursuant to this Act at specific business|ocations where viol ations have occurred;
and

(b)  Suspending or revoking the ability of individual employees or authorized
representatives to act under the license;

(2) Permitanapplicant or licenseeto elect inwriting to pay aspecified money penalty within
a specified time in lieu of a license suspension or other permitted action. The money
penalty may not exceed five hundred dollars per violation or five thousand dollars in
aggregate.

Section 17. An application for a license under this Act shall be made to and filed with the

director on forms prescribed and furnished by the director. The application shall provide:

(1) The name, residence address, and other information required by the director for an
employee or officer of the vendor that is designated by the applicant as the person
responsible for the vendor's compliance with the requirements of this Act; and

(2) Thelocation of the applicant's home office.

Any vendor engaging in portable electronics insurance transactions on or before the effective

date of this Act must apply for licensure within ninety days of the application being made available
by the director. Any applicant commencing operationsafter the effective date of thisAct must obtain

aportable electronics license prior to offering portable el ectronics insurance.
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