State of South Dakota

NINETY-THIRD SESSION

LEGISLATIVE ASSEMBLY, 2018
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90370890
SENATEBILL No. 199

Introduced by: Senators White, Cronin, Haverly, Kennedy, Langer, Nesiba, Otten (Ernie),
Peters, Soholt, and Solano and Representatives Bartels, Hawley, Jamison,
Jensen (Kevin), Johnson, Lust, Otten (Herman), Pischke, Reed, Rounds,
Tulson, Willadsen, Wismer, and Zikmund

FOR AN ACT ENTITLED, An Act to revise certain provisions regarding nonmeandered
waters.

BEIT ENACTED BY THE LEGISLATURE OF THE STATE OF SOUTH DAKOTA:

Section 1. That § 41-23-4 be repeal ed.

Section 2. That § 41-23-5 be amended to read:
41-23-5. Any nonmeandered lake overlying private property is open to recreational use

without permission of any owner of the private property underlying the nonmeandered lake

unless the owner of the private property 1

stignsorbuoystotdenttfy-the-area petitions the commi ssion pursuant to this chapter to closean
area of the nonmeandered lake thattsnet-oper—topubtic to all recreational use withott

er by any person. This section does not
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prohibit an owner of private property underlying anonmeandered lakefrom lawful accessto or

use of the bed of that nonmeandered lake.

Section 3. That chapter 41-23 be amended by adding aNEW SECTION to read:

The owner of private property underlying a nonmeandered lake may post without petition
a privacy zone overlying the owner's property within six hundred sixty feet of the owner's
occupied dwelling, a church, a school, or a permitted concentrated animal feeding operation.
The public may not access or use nonmeandered water within the privacy zone without
permission from the owner of the property underlying the privacy zone. Any privacy zone shall
be designated a"No Wake Zone." If the only reasonable means to access other waters open to
recreational useisto traverseaprivacy zone, the public may passthrough the privacy zone. The
passage shall be as far from the occupied dwelling, church, school, or concentrated animal
feeding operation as is reasonably practical.

Section 4. That § 41-23-6 be amended to read:

41-23-6. Ne Except as provided in this chapter, no owner of private property may receive

frranetal compensation or consideration in any formin exchangefor granting permtsstentoftsh

ofapoertton recreationa useof anonmeandered | ake evertythgtheowner'sprivateproperty-that
tstrarkedpursaant to-§41-23-5 or access to a nonmeandered lake. A violation of this section

isaClass 1 misdemeanor.

Section 5. That chapter 41-23 be amended by adding aNEW SECTION to read:

Any nonmeandered lake overlying private property previously closed by posting
conspicuous markers or buoys is null and void, unless the property owner files a petition by

September 1, 2018, to keep the nonmeandered |ake closed as provided in this chapter.

Section 6. That § 41-23-7 be repeal ed.
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Section 8. That § 41-23-9 be amended to read:

41-23-9. The commission shall promulgate rules, pursuant to chapter 1-26, to establish a
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processwhereby an owner of private property underlying any nonmeandered | aketistedH§41-

23-8 may petition the commissionto &

and provide that any member of the public may petition the commission to open a

nonmeandered |ake or portion of the nonmeandered lake. The commission shall, following the

process as defined § 1-26-1, determine whether to grant, deny, or modify the petition. A closed

areaon anonmeandered lake is closed to all recreational use by any person. The commission

shall consider privacy, safety, and substantially affected financial interests of the owner of the
private property underlying the water, as well as history of use, water quality, water quantity,

impact on accessing water open to recreational use, and the public'sinterest in recreational use

of thewater. The commission may not address asubsequent petition on aclosed area, or an area

for which a petition to close has been denied, or an areathat has been reopened unless either a

period of eighteen months has passed since the commission's determination or a significant

change in the character of the area has occurred. Notwithstanding any other provision of law,

the owner of private property underlying a nonmeandered lake may, following a changein the

ownership of the property, open that area or portion of that area that has been closed to all

recreational use by any person without further action by the commission.

Section 9. That § 41-23-12 be amended to read:
41-23-12. The commission shall promulgate rules, pursuant to chapter 1-26, to specify

standards for themarkerstescribecHn841-23-5 depicting closed areas and privacy zones after

weighing the cost and burden of compliance by the owner of private property against the
visibility of the markers to the public.
Section 10. That § 41-23-13 be amended to read:

41-23-13.
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pursaant-to-§41-23-5: The department shall, within a reasonable time frame, identify the

marked closed areaand applicablerestrictionsin any map, guide, mobile application, or website

maintained by the state to assist the public in identifying each pubte-hunting-or—fishing

recreational use area.

Section 11. That § 41-23-16 be repealed.

Section 13. That § 31-3-6.1 be amended to read:

31-3-6.1. Notwithstanding any other provisions of this chapter, no county or township may

vacateahighway whieh that providesaccessto publiclands, meandered | akes, or nonmeandered
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lakes.

Section 14. That § 31-3-11 be amended to read:

31-3-11. Whenever If the governing body of any township, or county, of this state, having
jurisdiction has-hag-or-shathave; is presented tett a petition for the vacation of any public
highway or street, alley, or public ground or any part thereof, not located within the corporate
limits of any municipality, and, after dde the hearing saeh the governing body has-granted-or
shaH-grant grants the petition in whole or in part and there wasor-shal-be; is recorded in the
office of the register of deeds of the county wherein saeh the areaislocated a certified copy of
the resolution or record of the action taken by steh the body relative to sueh the petition, any
defect or irregularity in the proceedings in sueh the matter shatbe-deemed is validated,
legalized, and cured at the end of two years following the date of sueh the recording and any
easement or interest of the public in or upon the area so vacated shall then be terminated and

action thereon barred. This section does not apply to any highway subject to the provisions of

§ 31-3-6.1.

Section 15. That § 31-3-17 be amended to read:

31-3-17. Nothing in this chapter may-be-eonstruedto-prevent prevents the township board,

county board, erthe Transportation Commission, or Department of Game, Fish and Parksfrom

reopening highways so vacated without payment of damages to landowners on account of
reopening satd the highway.

Section 16. That section 21 of chapter 1 of the 2017 Specia Session Laws be repeal ed:

Section 17. Recreational useisalawful and beneficial use of the surfacewatersof thisstate.

Section 18. This Act is effective on June 29, 2018.



