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HOMEOWNERS ASSOCIATION REVISIONS
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STATE OF UTAH

Chief Sponsor: Phil Lyman

Senate Sponsor:

LONG TITLE
General Description:
This bill amends and enacts provisions governing homeowner associations.
Highlighted Provisions:
This bill:
» amends definitions;
» requires each attorney in the Office of the Property Right Ombudsman (office) to
have a background in various laws governing homeowner associations (HOA);
» amends membership of the Land Use and Eminent Domain Advisory Board,
» requires the office to:
e provide lot owners and unit owners information on their rights in respect to an
HOA,;
» provide lot owners and unit owners information on various laws governing an
HOA; and
» conduct mediation, arbitration, or issue an advisory opinion upon the request of
a lot owner, a unit owner, or an HOA;
» authorizes a court to award reasonable attorney fees if an HOA fails to adopt a clear
dispute resolution process or comply with that process;
» provides that a management committee or board of directors, respectively, is
responsible for all documents pertaining to the HOA;

» requires an HOA to:
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» notify each lot owner or unit owner of legal action or state action in which the
HOA is involved;
+ make available certain documents;
e inform each lot owner or unit owner of a request for arbitration or mediation
filed with the office;
e include certain information when recording a lien; and
» provide a recording of management committee or board meetings;
» enacts provisions governing the presumption of payment to an HOA;
» enacts provisions stating that the management committee or board, respectively, is a
fiduciary for the HOA and each lot owner or unit owner; and
» makes technical and conforming changes.
Money Appropriated in this Bill:
None
Other Special Clauses:
None
Utah Code Sections Affected:
AMENDS:
13-43-102, as enacted by Laws of Utah 2006, Chapter 258
13-43-201, as enacted by Laws of Utah 2006, Chapter 258
13-43-202, as last amended by Laws of Utah 2021, First Special Session, Chapter 3
13-43-203, as last amended by Laws of Utah 2018, Chapter 215
13-43-204, as last amended by Laws of Utah 2018, Chapter 349
13-43-205, as last amended by Laws of Utah 2014, Chapter 59
13-43-206, as last amended by Laws of Utah 2020, Fifth Special Session, Chapter 4
57-8-17, as last amended by Laws of Utah 2022, Chapter 439
57-8-38, as last amended by Laws of Utah 2008, Chapter 3
57-8-44, as last amended by Laws of Utah 2014, Chapter 116
57-8-57, as last amended by Laws of Utah 2017, Chapter 131
57-8-59, as enacted by Laws of Utah 2018, Chapter 395
57-8a-226, as last amended by Laws of Utah 2017, Chapters 131, 284
57-8a-227, as last amended by Laws of Utah 2022, Chapter 439
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57-8a-301, as last amended by Laws of Utah 2014, Chapter 116
57-8a-501, as enacted by Laws of Utah 2013, Chapter 152
ENACTS:

57-8-10.4, Utah Code Annotated 1953

57-8-50.1, Utah Code Annotated 1953

57-8a-232, Utah Code Annotated 1953

57-8a-233, Utah Code Annotated 1953

57-8a-312, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 13-43-102 is amended to read:

13-43-102. Definitions.

As used in this chapter:

(1) "Constitutional taking" or "taking" means a governmental action resulting in a
taking of real property that requires compensation to the owner of the property under:

(a) the Fifth or Fourteenth Amendment of the Constitution of the United States; or

(b) Utah Constitution, Article I, Section 22.

(2) "Homeowner association" means:

(a) an association of unit owners, as defined in Section 57-8-3; or

(b) a homeowner association, as defined in Section 57-8a-102.

(3) "Lot" means the same as that term is defined in Section 57-8a-102.

[(2)] (4) "Takings and eminent domain law" means the provisions of the federal and
state constitutions, the case law interpreting those provisions, and any relevant statutory
provisions that:

(a) involve constitutional issues arising from the use or ownership of real property;

(b) require a governmental [unit] body to compensate a real property owner for a
constitutional taking; or

(c) provide for relocation assistance to those persons who are displaced by the use of
eminent domain.

(5) "Unit" means the same as that term is defined in Section 57-8-3.

(6) "Unit owner" means the same as that term is defined in Section 57-8-3.
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Section 2. Section 13-43-201 is amended to read:

13-43-201. Office of the Property Rights Ombudsman.

(1) There is created an Office of the Property Rights Ombudsman in the Department of
Commerce.

(2) [The] To fill legal positions within the Office of the Property Rights Ombudsman

the executive director of the Department of Commerce, with the concurrence of the Land Use
and Eminent Domain Advisory Board created in Section 13-43-202, shall appoint attorneys
with background or expertise in:

(a) takings[;] law;

(b) eminent domain[;and] law;

(c) land use law [to-filHegalpositions-withinthe-Offteeof the Property Rights
Ombudsman:];

(d) Title 57, Chapter 8, Condominium Ownership Act;

(e) Title 57, Chapter 8a, Community Association Act;

(f) Title 57, Chapter 21, Utah Fair Housing Act;

(2) The Fair Housing Act, 42 U.S.C. Sec. 3601 et seq.;

(h) Section 504 of the Rehabilitation Act of 1973; and

(1) the Fair Debt Collection Practices Act, 15 U.S.C. Sec. 1692 et seq.

(3) A person appointed under this section is an exempt employee.

(4) An attorney appointed under this section is an at-will employee who may be
terminated without cause by:

(a) the executive director of the Department of Commerce; or

(b) an action of the [fand] Land Use and Eminent Domain Advisory Board.

Section 3. Section 13-43-202 is amended to read:

13-43-202. Land Use and Eminent Domain Advisory Board -- Appointment --
Compensation -- Duties.

(1) There is created the Land Use and Eminent Domain Advisory Board, within the
Office of the Property Rights Ombudsman, consisting of the following [seven] nine members:

(a) one individual representing special service districts, nominated by the Utah
Association of Special Districts;

(b) one individual representing municipal government, nominated by the Utah League
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of Cities and Towns;

(c) one individual representing county government, nominated by the Utah Association
of Counties;

(d) one individual representing the residential construction industry, nominated by the
Utah Home Builders Association;

(e) one individual representing the real estate industry, nominated by the Utah
Association of Realtors;

(f) one individual representing the land development community, jointly nominated by
the Utah Association of Realtors and the Utah Home Builders Association; [and]

(g) one individual who:

(1) is a citizen with experience in land use issues;

(i1) does not hold public office; and

(ii1) is not currently employed, nor has been employed in the previous 12 months, by
any of the entities or industries listed in Subsections (1)(a) through (f)[];

(h) one individual who is a current board member of a homeowner association; and

(1) one individual who:

(1) is a lot owner or unit owner;

(11) does not hold public office; and

(ii1) is not employed by or a contractor of a homeowner association.

(2) After receiving nominations, the governor shall appoint members to the board.

(3) The term of office of each member is four years, except that the governor shall
appoint three of the members of the board to an initial two-year term.

(4) Each mid-term vacancy shall be filled for the unexpired term in the same manner as
an appointment under Subsections (1) and (2).

(5) (a) Board members shall elect a chair from their number and establish rules for the
organization and operation of the board.

(b) [Frve] Seven members of the board constitute a quorum for the conduct of the
board's business.

(c) The affirmative vote of [ftve] seven members is required to constitute the decision
of the board on any matter.

(6) A member may not receive compensation or benefits for the member's service, but
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may receive per diem and travel expenses in accordance with:

(a) Section 63A-3-106;

(b) Section 63A-3-107; and

(c) rules made by the Division of Finance pursuant to Sections 63A-3-106 and
63A-3-107.

(7) A member need not give a bond for the performance of official duties.

(8) The Office of the Property Rights Ombudsman shall provide staff to the board.

(9) The board shall:

(a) receive reports from the Office of the Property Rights Ombudsman that are
requested by the board;

(b) establish rules of conduct and performance for the Office of the Property Rights
Ombudsman;

(c) receive donations or contributions from any source for the Office of the Property
Rights Ombudsman's benefit;

(d) subject to any restriction placed on a donation or contribution received under
Subsection (9)(c), authorize the expenditure of donations or contributions for the Office of the
Property Rights Ombudsman's benefit;

(e) receive budget recommendations from the Office of the Property Rights
Ombudsman; and

(f) revise budget recommendations received under Subsection (9)(e).

(10) The board shall maintain a resource list of qualified arbitrators and mediators who
may be appointed under Section 13-43-204 and qualified persons who may be appointed to
render advisory opinions under Section 13-43-205.

Section 4. Section 13-43-203 is amended to read:

13-43-203. Office of the Property Rights Ombudsman -- Duties.

(1) The Office of the Property Rights Ombudsman shall:

(a) develop and maintain expertise in and understanding of:

(i) takings[5] law;

(i1) eminent domain[;and] law;

(iii) land use law;

(iv) Title 57, Chapter 8, Condominium Ownership Act;
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(v) Title 57, Chapter 8a, Community Association Act;

(vi) Title 57, Chapter 21, Utah Fair Housing Act;

(vi1) The Fair Housing Act, 42 U.S.C. Sec. 3601 et seq.;

(vii1) Section 504 of the Rehabilitation Act of 1973; and

(ix) the Fair Debt Collection Practices Act, 15 U.S.C. Sec. 1692 et seq.;

(b) clearly identify the specific information that is prepared for distribution to property
owners whose land is being acquired under the provisions of Section 78B-6-505;

(c) assist state agencies and local governments in developing the guidelines required by
Title 631, Chapter 4, Constitutional Takings Issues Act;

(d) at the request of a state agency or local government, assist the state agency or local
government, in analyzing actions with potential takings implications or other land use issues;

(e) advise real property owners who:

(1) have a legitimate potential or actual takings claim against a state or local
government entity or have questions about takings, eminent domain, and land use law; [or]

(i) own a parcel of property that is landlocked, as to the owner's rights and options
with respect to obtaining access to a public street;

(ii1) are lot owners as to the owners' rights in respect to a homeowner association; or

(1v) are unit owners as to the unit owners' rights in respect to a homeowner association;

(f) identify state or local government actions that have potential takings implications
and, if appropriate, advise those state or local government entities about those implications;

(g) provide information to private citizens, civic groups, government entities, and other
interested parties about takings, eminent domain, [and] land use law, and their rights, including
a right to just compensation, and responsibilities under the takings, eminent domain, or land
use laws through seminars and publications, and by other appropriate means;

(h) provide uniform information to private citizens, unit owners, lot owners,

homeowner associations, and other interested parties about rights and responsibilities
regarding:

(1) the application and compliance with governing documents, as defined in Section
57-8-3 or 57-8a-102, respectively;

(11) Title 57, Chapter 21, Utah Fair Housing Act;

(111) The Fair Housing Act, 42 U.S.C. 3601 et seq.;
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(iv) Section 504 of the Rehabilitation Act of 1973;

(v) the foreclosure process for failure to pay an assessment, as defined in Section
57-8-3 or 57-8a-102, respectively; and

(vi) failure to comply with the Fair Debt Collection Practices Act, 15 U.S.C. Sec. 1692

et seq.;
[(] (1) (i) provide the information described in Section 78B-6-505 on the Office of the

Property Rights Ombudsman's website in a form that is easily accessible; and
(i1) ensure that the information is current; and
[tD] (1) (1) provide education and training regarding:
(A) the drafting and application of land use laws and regulations; [and]
(B) land use dispute resolution; and

(C) mitigating and resolving disputes involving issues described in Subsection (1)(h);

and

(i1) use any money transmitted in accordance with Subsection 15A-1-209(5) to pay for
any expenses required to provide the education and training described in Subsection (1)(1)(i),
including grants to a land use training organization that:

(A) the Land Use and Eminent Domain Advisory Board, created in Section 13-43-202,
selects and proposes; and

(B) the property rights ombudsman and the executive director of the Department of
Commerce jointly approve.

(2) (a) Neither the Office of the Property Rights Ombudsman nor its individual
attorneys may represent private parties, state agencies, local governments, a homeowner

association, lot owner, unit owner, or any other individual or entity in a legal action that arises

from or relates to a matter addressed in this chapter.

(b) An action by an attorney employed by the Office of the Property Rights
Ombudsman, by a neutral third party acting as mediator or arbitrator under Section 13-43-204,
or by a neutral third party rendering an advisory opinion under Section 13-43-205 or
13-43-206, taken within the scope of the duties set forth in this chapter, does not create an
attorney-client relationship between the Office of the Property Rights Ombudsman, or the
office's attorneys or appointees, and an individual or entity.

(3) No member of the Office of the Property Rights Ombudsman nor a neutral third
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party rendering an advisory opinion under Section 13-43-205 or 13-43-206, may be compelled
to testify in a civil action filed concerning the subject matter of any review, mediation, or
arbitration by, or arranged through, the office.

(4) (a) Except as provided in Subsection (4)(b), evidence of a review by the Office of
the Property Rights Ombudsman and the opinions, writings, findings, and determinations of the
Office of the Property Rights Ombudsman are not admissible as evidence in a judicial action.

(b) Subsection (4)(a) does not apply to:

(1) actions brought under authority of Title 78 A, Chapter 8, Small Claims Courts;

(i1) a judicial confirmation or review of the arbitration itself as authorized in Title 78B,
Chapter 11, Utah Uniform Arbitration Act;

(ii1) actions for de novo review of an arbitration award or issue brought under the
authority of Subsection 13-43-204[(3)] (4)(a)(1); or

(iv) advisory opinions provided for in Sections 13-43-205 and 13-43-206.

Section 5. Section 13-43-204 is amended to read:

13-43-204. Office of the Property Rights Ombudsman -- Arbitration or mediation
of disputes.

(1) If requested by the private property owner, or in the case of a water conveyance
facility either the private property owner or the facility owner of the water conveyance facility,
and if otherwise appropriate, the Office of the Property Rights Ombudsman shall mediate, or
conduct or arrange arbitration for:

(a) a dispute between the owner and a government entity or other type of condemning
entity:

(1) involving taking or eminent domain issues;

(i1) involved in an action for eminent domain under Title 78B, Chapter 6, Part 5,
Eminent Domain; or

(ii1) involving relocation assistance under Title 57, Chapter 12, Utah Relocation
Assistance Act; or

(b) the private property owner and the facility owner of a water conveyance facility as
described in Section 73-1-15.5 regarding:

(1) the relocation of the water conveyance facility; or

(i1) a modification to the method of water delivery of the water conveyance facility.
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(2) If requested by a lot owner, unit owner, or homeowner association, the Office of the

Property Rights Ombudsman shall mediate, conduct, or arrange arbitration for disputes

pertaining to an association and related to:

(a) failure to comply with governing documents, as defined in Section 57-8-3 or

57-8a-102, respectively;

(b) failure to comply with:

(1) Title 57, Chapter 21, Utah Fair Housing Act;

(11) The Fair Housing Act, 42 U.S.C. 3601 et seq.; or
(ii1) Section 504 of the Rehabilitation Act of 1973;

(c) the amount of an assessment, if a notice of default is recorded against a lot owner or

unit owner for failure to pay the assessment; or

(d) failure to comply with the Fair Debt Collection Practices Act, 15 U.S.C. Sec. 1692

et seq.
[2)] (3) (a) If arbitration or mediation is requested by a private property owner under

this section, Section 57-12-14, or 78B-6-522, or either the private property owner or the facility
owner of a water conveyance facility under Section 73-1-15.5, and arranged by the Office of
the Property Rights Ombudsman, the parties shall participate in the mediation or arbitration as
if the matter were ordered to mediation or arbitration by a court.

(b) If a lot owner or unit owner and homeowner association agree to arbitration or

mediation under this section, the parties shall participate in the mediation or arbitration as if the

matter were ordered to mediation by a court.

[3)] (4) (a) (1) In conducting or arranging for arbitration under Subsection (1) or (2),
the Office of the Property Rights Ombudsman shall follow the procedures and requirements of
Title 78B, Chapter 11, Utah Uniform Arbitration Act.

(i1) In applying Title 78B, Chapter 11, Utah Uniform Arbitration Act, the arbitrator and

parties shall treat the matter as if:

(A) it were ordered to arbitration by a court; and

(B) the Office of the Property Rights Ombudsman or other arbitrator chosen as
provided for in this section was appointed as arbitrator by the court.

(i11) For the purpose of an arbitration conducted under this section, if the dispute to be

arbitrated is not already the subject of legal action, the district court having jurisdiction over

-10 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=57-8-3&session=2023GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=57-8a-102&session=2023GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=57-12-14&session=2023GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-6-522&session=2023GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=73-1-15.5&session=2023GS

307
308
309
310
311
312
313
314
315
316
317
318
319
320
321
322
323
324
325
326
327
328
329
330
331
332
333
334
335
336
337

01-23-23 12:42 PM H.B. 277

the county where the private property involved in the dispute is located is the court referred to
in Title 78B, Chapter 11, Utah Uniform Arbitration Act.

(iv) An arbitration award under this chapter may not be vacated under the provisions of
Subsection 78B-11-124(1)(e) because of the lack of an arbitration agreement between the
parties.

(b) The Office of the Property Rights Ombudsman shall issue a written statement
declining to mediate, arbitrate, or to appoint an arbitrator when, in the opinion of the Office of
the Property Rights Ombudsman:

(1) the issues are not ripe for review;

(i1) assuming the alleged facts are true, no cause of action exists under United States or
Utah law;

(i11) all issues raised are beyond the scope of the Office of the Property Rights
Ombudsman's statutory duty to review; or

(iv) the mediation or arbitration is otherwise not appropriate.

(c) (1) The Office of the Property Rights Ombudsman shall appoint another person to
arbitrate a dispute when:

(A) either party objects to the Office of the Property Rights Ombudsman serving as the
arbitrator and agrees to pay for the services of another arbitrator;

(B) the Office of the Property Rights Ombudsman declines to arbitrate the dispute for a
reason other than those stated in Subsection [(3)] (4)(b) and one or both parties are willing to
pay for the services of another arbitrator; or

(C) the Office of the Property Rights Ombudsman determines that it is appropriate to
appoint another person to arbitrate the dispute with no charge to the parties for the services of
the appointed arbitrator.

(i1) In appointing another person to arbitrate a dispute, the Office of the Property Rights
Ombudsman shall appoint an arbitrator who is agreeable to:

(A) both parties; or

(B) the Office of the Property Rights Ombudsman and the party paying for the
arbitrator.

(ii1)) The Office of the Property Rights Ombudsman may, on its own initiative or upon

agreement of both parties, appoint a panel of arbitrators to conduct the arbitration.

-11 -
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(iv) The Department of Commerce may pay an arbitrator per diem and reimburse
expenses incurred in the performance of the arbitrator's duties at the rates established by the
Division of Finance under Sections 63A-3-106 and 63A-3-107.

(d) In arbitrating a dispute, the arbitrator shall apply the relevant statutes, case law,
regulations, and rules of Utah and the United States in conducting the arbitration and in
determining the award.

(e) () The property owner and government entity, or other condemning entity, may
agree in advance of arbitration that the arbitration is binding and that no de novo review may
occur.

(i1) The private property owner and facility owner of a water conveyance facility, as
described in Section 73-1-15.5, may agree in advance of arbitration that the arbitration is
binding and that no de novo review may occur.

(111) A lot owner or unit owner and a homeowner association may agree in advance of

arbitration that the arbitration is binding and that no de novo review may occur.

(f) Arbitration by or through the Office of the Property Rights Ombudsman is not
necessary before bringing legal action to adjudicate any claim.

(g) The lack of arbitration by or through the Office of the Property Rights Ombudsman
does not constitute, and may not be interpreted as constituting, a failure to exhaust available
administrative remedies or as a bar to bringing legal action.

(h) Arbitration under this section is not subject to Title 63G, Chapter 4, Administrative
Procedures Act, or Title 78B, Chapter 6, Part 2, Alternative Dispute Resolution Act.

(1) Within 30 days after an arbitrator issues a final award, and except as provided in
Subsection [3)te)] (4)(e), any party to the arbitration may submit the dispute, the award, or any
issue upon which the award is based, to the district court for review by trial de novo.

[6H] (5) The filing with the Office of the Property Rights Ombudsman of a request for
mediation or arbitration of a constitutional taking issue does not stay:

(a) a county or municipal land use decision;

(b) aland use appeal authority decision; or

(c) the occupancy of the property.

[€5)] (6) A member of the Office of the Property Rights Ombudsman, or an arbitrator

appointed by the office, may not be compelled to testify in a civil action filed concerning the

-12 -
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subject matter of any review, mediation, or arbitration by the Office of the Property Rights
Ombudsman.

Section 6. Section 13-43-205 is amended to read:

13-43-205. Advisory opinion.

(1) A local government, private entity, lot owner, unit owner, homeowner association,

or a potentially aggrieved person may, in accordance with Section 13-43-206, request a written
advisory opinion:

(a) from a neutral third party to determine compliance with:

(1) Section 10-9a-505.5 and Sections 10-9a-507 through 10-9a-511;

(i1) Section 17-27a-505.5 and Sections 17-27a-506 through 17-27a-510; [and]

(i11) Title 11, Chapter 36a, Impact Fees Act; [and] or

(iv) as it applies to a lot owner, unit owner, or homeowner association:

(A) Title 57, Chapter 8, Condominium Ownership Act;

(B) Title 57, Chapter 8a, Community Association Act;

(C) Title 57, Chapter 21, Utah Fair Housing Act;

(D) The Fair Housing Act, 42 U.S.C. 3601 et seq.;

(E) Section 504 of the Rehabilitation Act of 1973; or

(F) the Fair Debt Collection Practices Act, 15 U.S.C. Sec. 1692 et seq.; and

(b) at any time before:

(1) a final decision on a land use application by a local appeal authority under Title 11,
Chapter 36a, Impact Fees Act, or Section 10-9a-708 or 17-27a-708;

(i1) the deadline for filing an appeal with the district court under Title 11, Chapter 36a,
Impact Fees Act, or Section 10-9a-801 or 17-27a-801, if no local appeal authority is designated
to hear the issue that is the subject of the request for an advisory opinion; or

(i11) the enactment of an impact fee, if the request for an advisory opinion is a request
to review and comment on a proposed impact fee facilities plan or a proposed impact fee
analysis as defined in Section 11-36a-102.

(2) A private property owner may, in accordance with Section 13-43-206, request a
written advisory opinion from a neutral third party to determine if a condemning entity:

(a) is in occupancy of the owner's property;

(b) is occupying the property:
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(1) for a public use authorized by law; and

(i1) without colorable legal or equitable authority; and

(c) continues to occupy the property without the owner's consent, the occupancy would
constitute a taking of private property for a public use without just compensation.

(3) An advisory opinion issued under Subsection (2) may justify an award of attorney
fees against a condemning entity in accordance with Section 13-43-206 only if the court finds
that the condemning entity:

(a) does not have a colorable claim or defense for the entity's actions; and

(b) continued occupancy without payment of just compensation and in disregard of the
advisory opinion.

(4) If a unit owner, lot owner, or homeowner association requests an advisory opinion,

the Office of the Property Rights Ombudsman may not proceed with issuing an advisory

opinion or appointing a neutral third party to issue an advisory opinion unless each party:

(a) voluntarily participates; and

(b) (1) agrees to stay any proceeding filed previous to the request for an advisory

opinion or during the process of issuing the advisory opinion, until the advisory opinion is

issued; and

(11) agrees to waive any statute of limitation or other deadlines to initiate legal

proceedings until the advisory opinion is issued.

Section 7. Section 13-43-206 is amended to read:

13-43-206. Advisory opinion -- Process.

(1) A request for an advisory opinion under Section 13-43-205 shall be:

(a) filed with the Office of the Property Rights Ombudsman; and

(b) accompanied by a filing fee of $150.

(2) The Office of the Property Rights Ombudsman may establish policies providing for
partial fee waivers for a person who is financially unable to pay the entire fee.

(3) A person requesting an advisory opinion need not exhaust administrative remedies,
including remedies described under Section 10-9a-801 or 17-27a-801, before requesting an
advisory opinion.

(4) The Office of the Property Rights Ombudsman shall:

(a) deliver notice of the request to opposing parties indicated in the request;
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(b) inquire of all parties if there are other necessary parties to the dispute; and

(c) deliver notice to all necessary parties.

(5) If a governmental entity is an opposing party, the Office of the Property Rights
Ombudsman shall deliver the request in the manner provided for in Section 63G-7-401.

(6) (a) The Office of the Property Rights Ombudsman shall promptly determine if the
parties can agree to a neutral third party to issue an advisory opinion.

(b) If no agreement can be reached within four business days after notice is delivered
pursuant to Subsections (4) and (5), the Office of the Property Rights Ombudsman shall
appoint a neutral third party to issue an advisory opinion.

(7) All parties that are the subject of the request for advisory opinion shall:

(a) share equally in the cost of the advisory opinion; and

(b) provide financial assurance for payment that the neutral third party requires.

(8) The neutral third party shall comply with the provisions of Section 78B-11-109,
and shall promptly:

(a) seek a response from all necessary parties to the issues raised in the request for
advisory opinion;

(b) investigate and consider all responses; and

(c) issue a written advisory opinion within 15 business days after the appointment of
the neutral third party under Subsection (6)(b), unless:

(1) the parties agree to extend the deadline; or

(i1) the neutral third party determines that the matter is complex and requires additional
time to render an opinion, which may not exceed 30 calendar days.

(9) An advisory opinion shall include a statement of the facts and law supporting the
opinion's conclusions.

(10) (a) Copies of any advisory opinion issued by the Office of the Property Rights
Ombudsman shall be delivered as soon as practicable to all necessary parties.

(b) A copy of the advisory opinion shall be delivered to the government entity in the
manner provided for in Section 63G-7-401.

(11) An advisory opinion issued by the Office of the Property Rights Ombudsman is
not binding on any party to, nor admissible as evidence in, a dispute involving;

(a) land use law except as provided in Subsection (12)[]; or
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(b) a homeowner association.

(12) Subject to Subsection (13), if a dispute involving land use law results in the
issuance of an advisory opinion described in this section, if the same issue that is the subject of
the advisory opinion is subsequently litigated on the same facts and circumstances at issue in
the advisory opinion, and if the relevant issue is resolved consistent with the advisory opinion,
the substantially prevailing party on that cause of action may collect:

(a) reasonable attorney fees and court costs pertaining to the development of that cause
of action from the date of the delivery of the advisory opinion to the date of the court's
resolution; and

(b) subject to Subsection (13), if the court finds that the opposing party knowingly and
intentionally violated the law governing that cause of action, a civil penalty of $250 per day:

(1) beginning on the later of:

(A) 30 days after the day on which the advisory opinion was delivered; or

(B) the day on which the action was filed; and

(i) ending the day on which the court enters a final judgment.

(13) (a) Subsection (12) does not apply unless the resolution described in Subsection
(12) is final.

(b) A court may not impose a civil penalty under Subsection (12)(b) against or in favor
of a party other than the land use applicant or a government entity.

(14) In addition to any amounts awarded under Subsection (12), if the dispute
described in Subsection (12) in whole or in part concerns an impact fee, and if the result of the
litigation requires that the political subdivision or private entity refund the impact fee in
accordance with Section 11-36a-603, the political subdivision or private entity shall refund the
impact fee in an amount that is based on the difference between the impact fee paid and what
the impact fee should have been if the political subdivision or private entity had correctly
calculated the impact fee.

(15) Nothing in this section is intended to create any new cause of action under land
use law.

(16) Unless filed by the local government, a request for an advisory opinion under
Section 13-43-205 does not stay the progress of a land use application, the effect of a land use

decision, or the condemning entity's occupancy of a property.
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Section 8. Section 57-8-10.4 is enacted to read:
57-8-10.4. Notice of legal action.

(1) Subject to Subsection (2), if an association is a party to a legal action or a complaint

filed with a state agency, the association shall:

(a) notify each unit owner no later than 30 days after the day the association is served

in a legal action, initiates a legal action, or receives notice of a complaint from a state agency;

and
(b) allow a unit owner to review any documents related to the legal action or

complaint.
(2) Subsection (1) does not apply to an action filed by the association to collect an

assessment unless a unit owner files a counter suit.

(3) If the association fails to notify a unit owner in accordance with Subsection (1)(a),

the association is, based upon a finding by the court, liable for:

(a) any cost associated with efforts to obtain information described in Subsection

(1)(b); and

(b) any damages related to the failure to give notice, including consequential damages

or reasonable attorney fees associated with:

(1) a property; or

(11) decisions or actions by a unit owner or property purchaser that could have been

different had the unit owner or purchaser known about ongoing litigation or possible liabilities.

Section 9. Section 57-8-17 is amended to read:

57-8-17. Records -- Availability for examination.

(1) (a) Subject to Subsection (1)(b) and regardless of whether the association of unit
owners is incorporated under Title 16, Chapter 6a, Utah Revised Nonprofit Corporation Act, an
association of unit owners shall keep and make available to unit owners:

(1) each record identified in Subsections 16-6a-1601(1) through (5), in accordance with
Sections 16-6a-1601, 16-6a-1602, 16-6a-1603, 16-6a-1605, 16-6a-1606, and 16-6a-1610; and

(i1) a copy of the association's:

(A) governing documents;

(B) most recent approved minutes;

(C) most recent budget and financial statement;
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(D) most recent reserve analysis; and

(E) certificate of insurance for each insurance policy the association of unit owners
holds.

(b) An association of unit owners may redact the following information from any
document the association of unit owners produces for inspection or copying:

(1) a Social Security number;

(i1) a bank account number; or

(i11) any communication subject to attorney-client privilege.

(2) (a) In addition to the requirements described in Subsection (1), an association of
unit owners shall:

(1) make the following documents available to a unit owner:

(A) anotice of a violation by the requesting unit owner; or

(B) any document pertaining to the requesting unit owner's unit;

(i1) make documents available to unit owners in accordance with the association of unit
owners' governing documents; and

[6m] (ii1) (A) if the association of unit owners has an active website, make the
documents described in Subsections (1)(a)(ii)(A) through (C) available to unit owners, free of
charge, through the website; or

(B) if the association of unit owners does not have an active website, make physical
copies of the documents described in Subsections (1)(a)(ii)(A) through (C) available to unit
owners during regular business hours at the association of unit owners' address registered with
the Department of Commerce under Section 57-8-13.1.

(b) Subsection (2)(a)(ii) does not apply to an association as defined in Section 57-19-2.

(c) If a provision of an association of unit owners' governing documents conflicts with
a provision of this section, the provision of this section governs.

(3) In a written request to inspect or copy documents:

(a) a unit owner shall include:

(1) the association of unit owners' name;

(i1) the unit owner's name;

(i11) the unit owner's property address;

(iv) the unit owner's email address;
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(v) adescription of the documents requested; and

(vi) any election or request described in Subsection (3)(b); and

(b) aunit owner may:

(1) elect whether to inspect or copy the documents;

(i1) if the unit owner elects to copy the documents, request hard copies or electronic
scans of the documents; or

(ii1) subject to Subsection (4), request that:

(A) the association of unit owners make the copies or electronic scans of the requested
documents;

(B) arecognized third party duplicating service make the copies or electronic scans of
the requested documents;

(C) the unit owner be allowed to bring any necessary imaging equipment to the place
of inspection and make copies or electronic scans of the documents while inspecting the
documents; or

(D) the association of unit owners email the requested documents to an email address
provided in the request.

(4) (a) An association of unit owners shall comply with a request described in
Subsection (3).

(b) If an association of unit owners produces the copies or electronic scans:

(1) the copies or electronic scans shall be legible and accurate; and

(i1) the unit owner shall pay the association of unit owners the reasonable cost of the
copies or electronic scans and for time spent meeting with the unit owner, which may not
exceed:

(A) the actual cost that the association of unit owners paid to a recognized third party
duplicating service to make the copies or electronic scans; or

(B) 10 cents per page and $15 per hour for the employee's, manager's, or other agent's
time making the copies or electronic scans.

(c) If a unit owner requests a recognized third party duplicating service make the copies
or electronic scans:

(1) the association of unit owners shall arrange for the delivery and pick up of the

original documents; and
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(i1) the unit owner shall pay the duplicating service directly.

(d) Subject to Subsection (9), if a unit owner requests to bring imaging equipment to
the inspection, the association of unit owners shall provide the necessary space, light, and
power for the imaging equipment.

(5) If, in response to a unit owner's request to inspect or copy documents, an
association of unit owners fails to comply with a provision of this section, the association of
unit owners shall pay:

(a) the reasonable costs of inspecting and copying the requested documents;

(b) for items described in Subsections (1)(a)(ii)(A) through (C), [$25] $50 to the unit
owner who made the request for each day the request continues unfulfilled, beginning the sixth
day after the day on which the unit owner made the request; and

(c) reasonable attorney fees and costs incurred by the unit owner in obtaining the
inspection and copies of the requested documents.

(6) (a) In addition to any remedy in the association of unit owners' governing
documents or as otherwise provided by law, a unit owner may file an action in court under this
section if:

(1) subject to Subsection (9), an association of unit owners fails to make documents
available to the unit owner in accordance with this section, the association of unit owners'
governing documents, or as otherwise provided by law; and

(i1) the association of unit owners fails to timely comply with a notice described in
Subsection (6)(d).

(b) In an action described in Subsection (6)(a):

(1) the unit owner may request:

(A) injunctive relief requiring the association of unit owners to comply with the
provisions of this section;

(B) $500 or actual damage, whichever is greater; or

(C) any other relief provided by law; and

(i1) the court shall award:

(A) costs and reasonable attorney fees to the prevailing party, including any reasonable
attorney fees incurred before the action was filed that relate to the request that is the subject of

the action[:]; and
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617 (B) if a unit owner is the prevailing party, costs and fines described in Subsections
618  (5)(a) and (b).
619 (c) (1) In an action described in Subsection (6)(a), upon motion by the unit owner,

620  notice to the association of unit owners, and a hearing in which the court finds a likelihood that
621  the association of unit owners failed to comply with a provision of this section, the court shall
622  order the association of unit owners to immediately comply with the provision.

623 (i) The court shall hold a hearing described in Subsection (6)(c)(i) within 30 days after
624  the day on which the unit owner files the motion.

625 (d) At least 10 days before the day on which a unit owner files an action described in
626  Subsection (6)(a), the unit owner shall deliver a written notice to the association of unit owners
627  that states:

628 (1) the unit owner's name, address, telephone number, and email address;

629 (i1) each requirement of this section with which the association of unit owners has

630  failed to comply;

631 (ii1) a demand that the association of unit owners comply with each requirement with
632  which the association of unit owners has failed to comply; and

633 (iv) a date by which the association of unit owners shall remedy the association of unit
634  owners' noncompliance that is at least 10 days after the day on which the unit owner delivers
635  the notice to the association of unit owners.

636 (7) (a) The provisions of Section 16-6a-1604 do not apply to an association of unit

637  owners.

638 (b) The provisions of this section apply regardless of any conflicting provision in Title
639 16, Chapter 6a, Utah Revised Nonprofit Corporation Act.

640 (8) A unit owner's agent may, on the unit owner's behalf, exercise or assert any right
641 that the unit owner has under this section.

642 (9) An association of unit owners is not liable for identifying or providing a document
643  in error, if the association of unit owners identified or provided the erroneous document in

644  good faith.

645 (10) (a) A management committee or the committee's agent is responsible for all

646  contracts, governing documents, and any other document pertaining to the association, a unit,

647  or aunit owner's interests and rights.
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(b) If a management committee fails to produce a document described in Subsection

(10)(a), and failure of production of the document is at issue in subsequent litigation, the

association shall pay any damages or reasonable attorney fees awarded by a court.

Section 10. Section 57-8-38 is amended to read:

57-8-38. Dispute resolution -- Notice.

(1) The declaration, bylaws, or association rules may provide that disputes between the
parties shall be submitted to arbitration pursuant to Title 78B, Chapter 11, Utah Uniform
Arbitration Act.

(2) If the declaration, bylaws, or association rules do not provide a clear dispute

resolution process, or an association does not strictly comply with the adopted dispute

resolution process, a court may award reasonable attorney fees to a unit owner.

(3) (a) If agreed to by both parties, the parties may seek arbitration or mediation in

accordance with Section 13-43-204.

(b) An association, or the association's agent., shall notify each unit owner:

(1) of arequest for arbitration or mediation in accordance with Section 13-43-204;

(i1) no later than 30 days after the day on which the request is submitted by the

association or the association is notified by the Office of the Property Rights Ombudsman of a

request; and
(111) of the substance of the request.

Section 11. Section 57-8-44 is amended to read:

57-8-44. Lien in favor of association of unit owners for assessments and costs of
collection.

(1) (a) Except as provided in Section 57-8-13.1, an association of unit owners has a
lien on a unit for:

(1) an assessment;

(i1) except as provided in the declaration, fees, charges, and costs associated with
collecting an unpaid assessment, including:

(A) court costs and reasonable attorney fees;

(B) late charges;

(C) interest; and

(D) any other amount that the association of unit owners is entitled to recover under the
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declaration, this chapter, or an administrative or judicial decision; and

(i11) a fine that the association of unit owners imposes against a unit owner in
accordance with Section 57-8-37, if:

(A) the time for appeal described in Subsection 57-8-37(5) has expired and the unit
owner did not file an appeal; or

(B) the unit owner timely filed an appeal under Subsection 57-8-37(5) and the district
court issued a final order upholding a fine imposed under Subsection 57-8-37(1).

(b) [The] Subject to Subsection (1)(c), recording of a declaration constitutes record

notice and perfection of a lien described in Subsection (1)(a).

(c) (1) If an association records a lien against a unit owner, the association shall include

at the time the lien is recorded a statement testifying that the association has complied with

state law and the association's rules, bylaws, or policies governing collection of an assessment.

(i1) If an association fails to comply with state law or the association's rules, bylaws, or

policies governing collection of an assessment:

(A) a lien against the unit owner described in Subsection (1)(c)(1) is not perfected and

void; and

(B) a court may, against the association or the association's agent, issue a finding of

perjury or award fines, reasonable attorney fees, or other damages.

(2) If an assessment is payable in installments, a lien described in Subsection (1)(a)(i)
is for the full amount of the assessment from the time the first installment is due, unless the
association of unit owners otherwise provides in a notice of assessment.

(3) An unpaid assessment or fine accrues interest at the rate provided:

(a) in Subsection 15-1-1(2); or

(b) in the governing documents, if the governing documents provide for a different
interest rate.

(4) A lien under this section has priority over each other lien and encumbrance on a
unit except:

(a) alien or encumbrance recorded before the declaration is recorded;

(b) a first or second security interest on the unit secured by a mortgage or deed of trust
that is recorded before a recorded notice of lien by or on behalf of the association of unit

owners; or
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(c) alien for real estate taxes or other governmental assessments or charges against the
unit.

(5) A lien under this section is not subject to Title 78B, Chapter 5, Part 5, Utah
Exemptions Act.

(6) Unless the declaration provides otherwise, if two or more associations of unit
owners have liens for assessments on the same unit, the liens have equal priority, regardless of
when the liens are created.

Section 12. Section 57-8-50.1 is enacted to read:

57-8-50.1. Presumption of payment.

(1) If a person mails a payment, in any form, for an assessment to the management

committee or the management committee's agent, the payment is presumed received within five

days after the date of postmark.

(2) The presumption in Subsection (1) is rebuttable.

(3) Notwithstanding Subsection (2), it is insufficient evidence to rebut the presumption

described in Subsection (1) that the management committee's or the management committee's

agent's practice is to only receive or inspect mail on certain dates.

Section 13. Section 57-8-57 is amended to read:

57-8-57. Management committee meetings -- Open meetings.

(1) Except for an action taken without a meeting in accordance with Section
16-6a-813, a management committee may take action only at a management committee
meeting.

(2) (a) At least 48 hours before a management committee meeting, the association of
unit owners shall give written notice of the management committee meeting via email to each
unit owner who requests notice of a management committee meeting, unless:

(1) notice of the management committee meeting is included in a meeting schedule that
was previously provided to the unit owner; or

(i1) (A) the management committee meeting is to address an emergency; and

(B) each management committee member receives notice of the management
committee meeting less than 48 hours before the management committee meeting.

(b) A notice described in Subsection (2)(a) shall:

(1) be delivered to the unit owner by email, to the email address that the unit owner
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provides to the management committee or the association of unit owners;

(i1) state the time and date of the management committee meeting;

(ii1) state the location of the management committee meeting; and

(iv) if a management committee member may participate by means of electronic
communication, provide the information necessary to allow the unit owner to participate by the
available means of electronic communication.

(3) (a) Except as provided in Subsection (3)(b), a management committee meeting
shall be open to each unit owner or the unit owner's representative if the representative is
designated in writing.

(b) A management committee may close a management committee meeting to:

(i) consult with an attorney for the purpose of obtaining legal advice;

(i1) discuss ongoing or potential litigation, mediation, arbitration, or administrative
proceedings;

(i11) discuss a personnel matter;

(iv) discuss a matter relating to contract negotiations, including review of a bid or
proposal;

(v) discuss a matter that involves an individual if the discussion is likely to cause the
individual undue embarrassment or violate the individual's reasonable expectation of privacy;
or

(vi) discuss a delinquent assessment or fine.

(4) (a) At each management committee meeting, the management committee shall
provide each unit owner a reasonable opportunity to offer comments.

(b) The management committee may limit the comments described in Subsection (4)(a)
to one specific time period during the meeting.

(5) A management committee member may not avoid or obstruct the requirements of
this section.

(6) (a) Except for a meeting described in Subsection (3)(b), the management committee

shall record each management committee meeting.

(b) In an association with:

(1) fewer than 50 units, the management committee shall make the recording described

in Subsection (6)(a) available upon request; and
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(i1) 50 units or more, the management committee shall post the recording described in

Subsection (6)(a) on the association website.

[€67] (7) Nothing in this section shall affect the validity or enforceability of an action of
a management committee.

[6H] (8) The provisions of this section do not apply during the period of administrative
control.

[€8)] (9) The provisions of this section apply regardless of when the condominium
project's initial declaration was recorded.

[€9] (10) (a) Subject to Subsection [¢97] (10)(d), if an association of unit owners fails
to comply with a provision of Subsections (1) through [{5)] (6) and fails to remedy the
noncompliance during the 90-day period described in Subsection [(9}] (10)(d), a unit owner
may file an action in court for:

(1) injunctive relief requiring the association of unit owners to comply with the
provisions of Subsections (1) through [(5)] (6);

(i1) $500 or actual damages, whichever is greater; or

(i11) any other relief provided by law.

(b) In an action described in Subsection [€9)] (10)(a), the court may award costs and
reasonable attorney fees to the prevailing party.

(c¢) Upon motion from the unit owner, notice to the association of unit owners, and a
hearing in which the court finds a likelihood that the association of unit owners has failed to
comply with a provision of Subsections (1) through [¢5)] (6), the court may order the
association of unit owners to immediately comply with the provisions of Subsections (1)
through [(5)] (6).

(d) Atleast 90 days before the day on which a unit owner files an action described in
Subsection [(9)] (10)(a), the unit owner shall deliver a written notice to the association of unit
owners that states:

(1) the unit owner's name, address, telephone number, and email address;

(i1) each requirement of Subsections (1) through [t5)] (6) with which the association of
unit owners has failed to comply;

(i11) a demand that the association of unit owners comply with each requirement with

which the association of unit owners has failed to comply; and
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(iv) a date by which the association of unit owners shall remedy the association of unit
owners' noncompliance that is at least 90 days after the day on which the unit owner delivers
the notice to the association of unit owners.

Section 14. Section 57-8-59 is amended to read:

57-8-59. Management committee act for association of unit owners -- Fiduciary
duty.

(1) [Except] Subject to Subsection (2) and except as limited in the declaration, the

association of unit owners bylaws or articles of incorporation, or other provisions of this
chapter, a management committee acts in all instances on behalf of the association of unit
OWners.

(2) The management committee:

(a) is a fiduciary for the association and each unit owner; and

(b) may not delegate the management committee's fiduciary duty or limit fiduciary

duties in the declaration, bylaws, or rules.

Section 15. Section 57-8a-226 is amended to read:

57-8a-226. Board meetings -- Open board meetings.

(1) Except for an action taken without a meeting in accordance with Section
16-6a-813, a board may take action only at a board meeting.

(2) (a) At least 48 hours before a board meeting, the association shall give written
notice of the board meeting via email to each lot owner who requests notice of a board
meeting, unless:

(1) notice of the board meeting is included in a board meeting schedule that was
previously provided to the lot owner; or

(i1) (A) the board meeting is to address an emergency; and

(B) each board member receives notice of the board meeting less than 48 hours before
the board meeting.

(b) A notice described in Subsection (2)(a) shall:

(1) be delivered to the lot owner by email, to the email address that the lot owner
provides to the board or the association;

(i1) state the time and date of the board meeting;

(ii1) state the location of the board meeting; and
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(iv) if a board member may participate by means of electronic communication, provide
the information necessary to allow the lot owner to participate by the available means of
electronic communication.

(3) (a) Except as provided in Subsection (3)(b), a board meeting shall be open to each
lot owner or the lot owner's representative if the representative is designated in writing.

(b) A board may close a board meeting to:

(i) consult with an attorney for the purpose of obtaining legal advice;

(i1) discuss ongoing or potential litigation, mediation, arbitration, or administrative
proceedings;

(i11) discuss a personnel matter;

(iv) discuss a matter relating to contract negotiations, including review of a bid or
proposal;

(v) discuss a matter that involves an individual if the discussion is likely to cause the
individual undue embarrassment or violate the individual's reasonable expectation of privacy;
or

(vi) discuss a delinquent assessment or fine.

(c) Any matter discussed at a board meeting closed pursuant to Subsection (3)(b)(ii) is
not subject to discovery in a civil action in a state court under the Utah Rules of Civil
Procedure.

(4) (a) At each board meeting, the board shall provide each lot owner a reasonable
opportunity to offer comments.

(b) The board may limit the comments described in Subsection (4)(a) to one specific
time period during the board meeting.

(5) A board member may not avoid or obstruct the requirements of this section.

(6) (a) Except for a meeting described in Subsection (3)(b), the board shall record each

management committee meeting.

(b) In an association with:

(1) fewer than 50 lots, the board shall make the recording described in Subsection (6)(a)

available upon request; and

(11) 50 lots or more, the board shall post the recording described in Subsection (6)(a) on

the association website.
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[€67] (7) Nothing in this section shall affect the validity or enforceability of an action of
a board.

[€H] (8) (a) Except as provided in Subsection [(7)] (8)(b), the provisions of this section
do not apply during the period of administrative control.

(b) During the period of administrative control, the association shall hold a meeting
that complies with Subsections (1) though [5}] (6):

(i) at least once each year; and

(i1) each time the association:

(A) increases a fee; or

(B) raises an assessment.

[€8)] (9) The provisions of this section apply regardless of when the association's first
governing document was recorded.

[€9] (10) (a) Subject to Subsection [¢97] (10)(d), if an association fails to comply with
a provision of Subsections (1) through [t5})] (6) and fails to remedy the noncompliance during
the 90-day period described in Subsection [(9)] (10)(d), a lot owner may file an action in court
for:

(1) injunctive relief requiring the association to comply with the provisions of
Subsections (1) through [(5}] (6);

(i1) $500 or actual damages, whichever is greater; or

(i11) any other relief provided by law.

(b) In an action described in Subsection [(9)] (10)(a), the court may award costs and
reasonable attorney fees to the prevailing party.

(c¢) Upon motion from the lot owner, notice to the association, and a hearing in which
the court finds a likelihood that the association has failed to comply with a provision of
Subsections (1) through [5)] (6), the court may order the association to immediately comply
with the provisions of Subsections (1) through [(5)] (6).

(d) At least 90 days before the day on which a lot owner files an action described in
Subsection [(9)] (10)(a), the lot owner shall deliver a written notice to the association that
states:

(1) the lot owner's name, address, telephone number, and email address;

(i1) each requirement of Subsections (1) through [¢5)] (6) with which the association
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has failed to comply;

(i11) a demand that the association comply with each requirement with which the
association has failed to comply; and

(iv) a date by which the association shall remedy the association's noncompliance that
is at least 90 days after the day on which the lot owner delivers the notice to the association.

Section 16. Section 57-8a-227 is amended to read:

57-8a-227. Records -- Availability for examination.

(1) (a) Subject to Subsection (1)(b) and regardless of whether the association is
incorporated under Title 16, Chapter 6a, Utah Revised Nonprofit Corporation Act, an
association shall keep and make available to lot owners:

(1) each record identified in Subsections 16-6a-1601(1) through (5), in accordance with
Sections 16-6a-1601, 16-6a-1602, 16-6a-1603, 16-6a-1605, 16-6a-1606, and 16-6a-1610; and

(i1) a copy of the association's:

(A) governing documents;

(B) most recent approved minutes;

(C) most recent budget and financial statement;

(D) most recent reserve analysis; and

(E) certificate of insurance for each insurance policy the association holds.

(b) An association may redact the following information from any document the
association produces for inspection or copying:

(1) a Social Security number;

(i1) a bank account number; or

(i11)) any communication subject to attorney-client privilege.

(2) (a) In addition to the requirements described in Subsection (1), an association shall:

(1) make the following documents available to a lot owner:

(A) anotice of a violation by the requesting lot owner; or

(B) any document pertaining to the requesting lot owner's unit;

(i1)) make documents available to lot owners in accordance with the association's
governing documents; and
[tm] (iii) (A) if the association has an active website, make the documents described in

Subsections (1)(a)(ii)(A) through (C) available to lot owners, free of charge, through the
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website; or

(B) if the association does not have an active website, make physical copies of the
documents described in Subsections (1)(a)(ii)(A) through (C) available to lot owners during
regular business hours at the association's address registered with the Department of Commerce
under Section 57-8a-105.

(b) Subsection (2)(a)(i1) does not apply to an association as defined in Section 57-19-2.

(c) If a provision of an association's governing documents conflicts with a provision of
this section, the provision of this section governs.

(3) In a written request to inspect or copy documents:

(a) alot owner shall include:

(1) the association's name;

(i1) the lot owner's name;

(ii1) the lot owner's property address;

(iv) the lot owner's email address;

(v) adescription of the documents requested; and

(vi) any election or request described in Subsection (3)(b); and

(b) alot owner may:

(1) elect whether to inspect or copy the documents;

(i1) if the lot owner elects to copy the documents, request hard copies or electronic
scans of the documents; or

(ii1) subject to Subsection (4), request that:

(A) the association make the copies or electronic scans of the requested documents;

(B) arecognized third party duplicating service make the copies or electronic scans of
the requested documents;

(C) the lot owner be allowed to bring any necessary imaging equipment to the place of
inspection and make copies or electronic scans of the documents while inspecting the
documents; or

(D) the association email the requested documents to an email address provided in the
request.

(4) (a) An association shall comply with a request described in Subsection (3).

(b) If an association produces the copies or electronic scans:
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(1) the copies or electronic scans shall be legible and accurate; and

(i1) the lot owner shall pay the association the reasonable cost of the copies or
electronic scans and for time spent meeting with the lot owner, which may not exceed:

(A) the actual cost that the association paid to a recognized third party duplicating
service to make the copies or electronic scans; or

(B) 10 cents per page and $15 per hour for the employee's, manager's, or other agent's
time.

(c) If alot owner requests a recognized third party duplicating service make the copies
or electronic scans:

(1) the association shall arrange for the delivery and pick up of the original documents;
and

(i1) the lot owner shall pay the duplicating service directly.

(d) Ifalot owner requests to bring imaging equipment to the inspection, the association
shall provide the necessary space, light, and power for the imaging equipment.

(5) Subject to Subsection (9), if, in response to a lot owner's request to inspect or copy
documents, an association fails to comply with a provision of this section, the association shall
pay:

(a) the reasonable costs of inspecting and copying the requested documents;

(b) for items described in Subsections (1)(a)(ii)(A) through (C), [$25] $50 to the lot
owner who made the request for each day the request continues unfulfilled, beginning the sixth
day after the day on which the lot owner made the request; and

(c) reasonable attorney fees and costs incurred by the lot owner in obtaining the
inspection and copies of the requested documents.

(6) (a) In addition to any remedy in the association's governing documents or otherwise
provided by law, a lot owner may file an action in court under this section if:

(1) subject to Subsection (9), an association fails to make documents available to the lot
owner in accordance with this section, the association's governing documents, or as otherwise
provided by law; and

(i1) the association fails to timely comply with a notice described in Subsection (6)(d).

(b) In an action described in Subsection (6)(a):

(1) the lot owner may request:
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(A) injunctive relief requiring the association to comply with the provisions of this
section;

(B) $500 or actual damage, whichever is greater; or

(C) any other relief provided by law; and

(i1) the court shall award:

(A) costs and reasonable attorney fees to the prevailing party, including any reasonable
attorney fees incurred before the action was filed that relate to the request that is the subject of
the action[:]; and

(B) if the lot owner is the prevailing party, costs and fines described in Subsections

(5)(a) and (b).

(c) (1) In an action described in Subsection (6)(a), upon motion by the lot owner, notice

to the association, and a hearing in which the court finds a likelihood that the association failed
to comply with a provision of this section, the court shall order the association to immediately
comply with the provision.

(i) The court shall hold a hearing described in Subsection (6)(c)(i) within 30 days after
the day on which the lot owner files the motion.

(d) Atleast 10 days before the day on which a lot owner files an action described in
Subsection (6)(a), the lot owner shall deliver a written notice to the association that states:

(1) the lot owner's name, address, telephone number, and email address;

(i1) each requirement of this section with which the association has failed to comply;

(ii1) a demand that the association comply with each requirement with which the
association has failed to comply; and

(iv) a date by which the association shall remedy the association's noncompliance that
is at least 10 days after the day on which the lot owner delivers the notice to the association.

(7) (a) The provisions of Section 16-6a-1604 do not apply to an association.

(b) The provisions of this section apply regardless of any conflicting provision in Title
16, Chapter 6a, Utah Revised Nonprofit Corporation Act.

(8) A lot owner's agent may, on the lot owner's behalf, exercise or assert any right that
the lot owner has under this section.

(9) An association is not liable for identifying or providing a document in error, if the

association identified or provided the erroneous document in good faith.

-33 .


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=16-6a-1604&session=2023GS

1020
1021
1022
1023
1024
1025
1026
1027
1028
1029
1030
1031
1032
1033
1034
1035
1036
1037
1038
1039
1040
1041
1042
1043
1044
1045
1046
1047
1048
1049
1050

H.B. 277 01-23-23 12:42 PM

(10) (a) The board of directors or the board's agent is responsible for all contracts,

governing documents, and any other document pertaining to the association, a lot, or a lot

owner's interests and rights.

(b) If a board of directors fails to produce a document described in Subsection (10)(a),

and failure to produce the document is at issue in subsequent litigation, the association shall

pay any damages or reasonable attorney fees awarded by a court.

Section 17. Section 57-8a-232 is enacted to read:
57-8a-232. Dispute resolution -- Notice.

(1) If the declaration, bylaws, or association rules do not provide a clear dispute

resolution process, or an association does not strictly comply with the adopted dispute

resolution process, a court may award reasonable attorney fees to a lot owner.

(2) (a) If agreed to by both parties, the parties may seek arbitration or mediation in

accordance with Section 13-43-204.

(b) An association, or the association's agent, shall notify each lot owner:

(1) of arequest for arbitration or mediation in accordance with Section 13-43-204;

(i1) no later than 30 days after the day on which the request is submitted by the

association or the association is notified by the Office of the Property Rights Ombudsman of a

request; and
(111) of the substance of the request.

Section 18. Section 57-8a-233 is enacted to read:
57-8a-233. Notice of legal action.

(1) Subject to Subsection (2), if an association is a party to a legal action or a complaint

filed with a state agency, the association shall:

(a) notify each lot owner no later than 30 days after the day the association is served in

a legal action, initiates a legal action, or receives notice of a complaint from a state agency; and

(b) allow a lot owner to review any documents related to the legal action or complaint.

(2) Subsection (1) does not apply to an action filed by the association to collect an

assessment unless a unit owner files a counter suit.

(3) If the association fails to notify a lot owner in accordance with Subsection (1)(a),

the association is, based upon a finding by the court, liable for:

(a) any cost associated with efforts to obtain information described in Subsection
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(1)(b); and

(b) any damages related to the failure to give notice, including consequential damages

or reasonable attorney fees associated with:

(1) a property; or

(i1) decisions or actions by a lot owner or property purchaser that could have been

different had the lot owner or purchaser known about ongoing litigation or possible liabilities.

Section 19. Section 57-8a-301 is amended to read:

57-8a-301. Lien in favor of association for assessments and costs of collection.

(1) (a) Except as provided in Section 57-8a-105, an association has a lien on a lot for:

(1) an assessment;

(i1) except as provided in the declaration, fees, charges, and costs associated with
collecting an unpaid assessment, including:

(A) court costs and reasonable attorney fees;

(B) late charges;

(C) interest; and

(D) any other amount that the association is entitled to recover under the declaration,
this chapter, or an administrative or judicial decision; and

(ii1) a fine that the association imposes against a lot owner in accordance with Section
57-8a-208, if:

(A) the time for appeal described in Subsection 57-8a-208(5) has expired and the lot
owner did not file an appeal; or

(B) the lot owner timely filed an appeal under Subsection 57-8a-208(5) and the district
court issued a final order upholding a fine imposed under Subsection 57-8a-208(1).

(b) [The] Subject to Subsection (1)(c), recording of a declaration constitutes record

notice and perfection of a lien described in Subsection (1)(a).

(c) (1) If an association records a lien against a lot owner, the association shall include

at the time the lien is recorded a statement testifying that the association has complied with

state law and the association's rules, bylaws, or policies governing collection of an assessment.

(11) If an association fails to comply with state law or the association's rules, bylaws, or

policies governing collection of an assessment:

(A) a lien against the lot owner described in Subsection (1)(c)(i) is not perfected and
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void; and

(B) a court may, against the association or the association's agent, issue a finding of

perjury or award fines, reasonable attorney fees, or other damages.

(2) If an assessment is payable in installments, a lien described in Subsection (1)(a)(i)
1s for the full amount of the assessment from the time the first installment is due, unless the
association otherwise provides in a notice of assessment.

(3) Anunpaid assessment or fine accrues interest at the rate provided:

(a) in Subsection 15-1-1(2); or

(b) in the declaration, if the declaration provides for a different interest rate.

(4) A lien under this section has priority over each other lien and encumbrance on a lot
except:

(a) alien or encumbrance recorded before the declaration is recorded;

(b) a first or second security interest on the lot secured by a mortgage or trust deed that
is recorded before a recorded notice of lien by or on behalf of the association; or

(c) alien for real estate taxes or other governmental assessments or charges against the
lot.

(5) A lien under this section is not subject to Title 78B, Chapter 5, Part 5, Utah
Exemptions Act.

(6) Unless the declaration provides otherwise, if two or more associations have liens
for assessments on the same lot, the liens have equal priority, regardless of when the liens are
created.

Section 20. Section 57-8a-312 is enacted to read:

57-8a-312. Presumption of payment.

(1) If a person mails a payment, in any form, for an assessment to the association or the

association's agent, the payment is presumed received within five days after the date of

postmark.
(2) The presumption in Subsection (1) is rebuttable.

(3) Notwithstanding Subsection (2), it is insufficient evidence to rebut the presumption

described in Subsection (1) that the association's or the association's agent's practice is to only

receive or inspect mail on certain dates.

Section 21. Section 57-8a-501 is amended to read:
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57-8a-501. Board acts for association.

H.B. 277

(1) Except as limited in a declaration, the association bylaws, or other provisions of

this chapter, a board acts in all instances on behalf of the association.

(2) The board of directors:

(a) is a fiduciary for the association and each lot owner; and

(b) may not delegate the board of director's fiduciary duty or limit fiduciary duties in

the declaration, bylaws, or rules.
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