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LEGISLATIVE GENERAL COUNSEL S.B. 175
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Senator Wayne A. Harper proposes the following substitute bill:

DEFENSE CONTRACTS AMENDMENTS
2020 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Wayne A. Harper
House Sponsor: Eric K. Hutchings

LONG TITLE
General Description:

This bill modifies and enacts provisions related to indigent and parental defense.
Highlighted Provisions:

This bill:

» creates and modifies definitions;

» amends the powers, duties, and membership of the Utah Indigent Defense
Commission;

» creates the Office of Indigent Defense Services;

» creates the powers and duties of the Office of Indigent Defense Services;

» requires the Office of Indigent Defense Services to administer the Child Welfare
Parental Defense Program,;

» modifies provisions relating to administration of the Child Welfare Parental
Defense Program;

» creates a reporting requirement for indigent defense services; and

» makes technical and conforming changes.
Money Appropriated in this Bill:

None

Other Special Clauses:
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This bill provides coordination clauses.
Utah Code Sections Affected:
AMENDS:

63M-7-204, as last amended by Laws of Utah 2019, Chapter 435

78A-6-1111, as last amended by Laws of Utah 2019, Chapter 326

78B-6-112, as last amended by Laws of Utah 2019, Chapters 136, 326, and 491

78B-22-102, as enacted by Laws of Utah 2019, Chapter 326

78B-22-201, as enacted by Laws of Utah 2019, Chapter 326

78B-22-401, as renumbered and amended by Laws of Utah 2019, Chapter 326

78B-22-402, as last amended by Laws of Utah 2019, Chapter 435 and renumbered and
amended by Laws of Utah 2019, Chapter 326

78B-22-404, as renumbered and amended by Laws of Utah 2019, Chapter 326

78B-22-406, as renumbered and amended by Laws of Utah 2019, Chapter 326
ENACTS:

78B-22-451, Utah Code Annotated 1953

78B-22-452, Utah Code Annotated 1953

78B-22-801, Utah Code Annotated 1953
RENUMBERS AND AMENDS:

78B-22-453, (Renumbered from 78B-22-403, as renumbered and amended by Laws of
Utah 2019, Chapter 326)

78B-22-802, (Renumbered from 63M-7-211, as enacted by Laws of Utah 2019, Chapter
435)

78B-22-803, (Renumbered from 63M-7-211.1, as enacted by Laws of Utah 2019,
Chapter 435)

78B-22-804, (Renumbered from 63M-7-211.2, as enacted by Laws of Utah 2019,
Chapter 435)
Utah Code Sections Affected by Coordination Clause:

78B-22-402, as last amended by Laws of Utah 2019, Chapter 435 and renumbered and
amended by Laws of Utah 2019, Chapter 326

78B-22-406, as renumbered and amended by Laws of Utah 2019, Chapter 326

78B-22-451, Utah Code Annotated 1953
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78B-22-452, Utah Code Annotated 1953

78B-22-453, Renumbered from 78B-22-403, as renumbered and amended by Laws of
Utah 2019, Chapter 326

78B-22-803, Renumbered from 63M-7-211.1, as enacted by Laws of Utah 2019,
Chapter 435

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 63M-7-204 is amended to read:

63M-7-204. Duties of commission.

(1) The State Commission on Criminal and Juvenile Justice administration shall:

(a) promote the commission's purposes as enumerated in Section 63M-7-201;

(b) promote the communication and coordination of all criminal and juvenile justice
agencies;

(c) study, evaluate, and report on the status of crime in the state and on the
effectiveness of criminal justice policies, procedures, and programs that are directed toward the
reduction of crime in the state;

(d) study, evaluate, and report on programs initiated by state and local agencies to
address reducing recidivism, including changes in penalties and sentencing guidelines intended
to reduce recidivism, costs savings associated with the reduction in the number of inmates, and
evaluation of expenses and resources needed to meet goals regarding the use of treatment as an
alternative to incarceration, as resources allow;

(e) study, evaluate, and report on policies, procedures, and programs of other
jurisdictions which have effectively reduced crime;

(f) identify and promote the implementation of specific policies and programs the
commission determines will significantly reduce crime in Utah;

(g) provide analysis and recommendations on all criminal and juvenile justice
legislation, state budget, and facility requests, including program and fiscal impact on all
components of the criminal and juvenile justice system;

(h) provide analysis, accountability, recommendations, and supervision for state and
federal criminal justice grant money;

(1) provide public information on the criminal and juvenile justice system and give
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technical assistance to agencies or local units of government on methods to promote public
awareness;

(j) promote research and program evaluation as an integral part of the criminal and
juvenile justice system;

(k) provide a comprehensive criminal justice plan annually;

(1) review agency forecasts regarding future demands on the criminal and juvenile
justice systems, including specific projections for secure bed space;

(m) promote the development of criminal and juvenile justice information systems that
are consistent with common standards for data storage and are capable of appropriately sharing
information with other criminal justice information systems by:

(i) developing and maintaining common data standards for use by all state criminal
justice agencies;

(i1) annually performing audits of criminal history record information maintained by
state criminal justice agencies to assess their accuracy, completeness, and adherence to
standards;

(i11) defining and developing state and local programs and projects associated with the
improvement of information management for law enforcement and the administration of
justice; and

(iv) establishing general policies concerning criminal and juvenile justice information
systems and making rules as necessary to carry out the duties under Subsection (1)(k) and this
Subsection (1)(m);

(n) allocate and administer grants, from money made available, for approved education
programs to help prevent the sexual exploitation of children;

(o) allocate and administer grants funded from money from the Law Enforcement
Operations Account created in Section 51-9-411 for law enforcement operations and programs
related to reducing illegal drug activity and related criminal activity;

(p) request, receive, and evaluate data and recommendations collected and reported by
agencies and contractors related to policies recommended by the commission regarding
recidivism reduction;

(q) establish and administer a performance incentive grant program that allocates funds

appropriated by the Legislature to programs and practices implemented by counties that reduce
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recidivism and reduce the number of offenders per capita who are incarcerated;

(r) oversee or designate an entity to oversee the implementation of juvenile justice
reforms;

(s) make rules and administer the juvenile holding room standards and juvenile jail
standards to align with the Juvenile Justice and Delinquency Prevention Act requirements
pursuant to 42 U.S.C. Sec. 5633;

(t) allocate and administer grants, from money made available, for pilot qualifying
education programs; and

(u) oversee the trauma-informed justice program described in Section 63M-7-209[;
and].

(2) If the commission designates an entity under Subsection (1)(r), the commission
shall ensure that the membership of the entity includes representation from the three branches
of government and, as determined by the commission, representation from relevant stakeholder
groups across all parts of the juvenile justice system, including county representation.

Section 2. Section 78A-6-1111 is amended to read:

78A-6-1111. Order for indigent defense service or guardian ad litem.

(1) A court shall order indigent defense services in accordance with Title 78B, Chapter

22, Indigent Defense Act, for a minor, parent, or legal euardian facing an action filed by a

private party or the state under this title.

(2) (a) In any action under Part 3, Abuse, Neglect, and Dependency Proceedings, or
Part 5, Termination of Parental Rights Act, the child shall be represented by a guardian ad
litem in accordance with Sections 78A-6-317 and 78 A-6-902.

(b) The child shall [also] be represented by an attorney guardian ad litem in other
actions initiated under this chapter when appointed by the court under Section 78 A-6-902 or as
otherwise provided by law.

Section 3. Section 78B-6-112 is amended to read:

78B-6-112. District court jurisdiction over termination of parental rights
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proceedings.

(1) A district court has jurisdiction to terminate parental rights in a child if the party
[who] that filed the petition is seeking to terminate parental rights in the child for the purpose
of facilitating the adoption of the child.

(2) A petition to terminate parental rights under this section may be:

(a) joined with a proceeding on an adoption petition; or

(b) filed as a separate proceeding before or after a petition to adopt the child is filed.

(3) A court may enter a final order terminating parental rights before a final decree of
adoption is entered.

(4) (a) Nothing in this section limits the jurisdiction of a juvenile court relating to
proceedings to terminate parental rights as described in Section 78 A-6-103.

(b) This section does not grant jurisdiction to a district court to terminate parental
rights in a child if the child is under the jurisdiction of the juvenile court in a pending abuse,
neglect, dependency, or termination of parental rights proceeding.

(5) The district court may terminate an individual's parental rights in a child if:

(a) the individual executes a voluntary consent to adoption, or relinquishment for
adoption, of the child, in accordance with:

(1) the requirements of this chapter; or

(i1) the laws of another state or country, if the consent is valid and irrevocable;

(b) the individual is an unmarried biological father who is not entitled to consent to
adoption, or relinquishment for adoption, under Section 78B-6-120 or 78B-6-121;

(c) the individual:

(1) received notice of the adoption proceeding relating to the child under Section
78B-6-110; and

(i1) failed to file a motion for relief, under Subsection 78B-6-110(6), within 30 days
after the day on which the individual was served with notice of the adoption proceeding;

(d) the court finds, under Section 78B-15-607, that the individual is not a parent of the
child; or

(e) the individual's parental rights are terminated on grounds described in Title 78 A,

Chapter 6, Part 5, Termination of Parental Rights Act, [fftermmatimg-the-mdtvidual'sparentat
rights] and termination is in the best interests of the child.
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(6) The court shall appoint an indigent defense service provider[;under] in accordance
with Title 78B, Chapter 22, Indigent Defense Act, to represent [aparty] an individual who
faces any action initiated by a private party under Title 78 A, Chapter 6, Part 5, Termination of
Parental Rights Act, or whose parental rights are subject to termination under this section.

(7) If a county incurs expenses in providing indigent defense services to an indigent
individual facing any action initiated by a private party under Title 78A, Chapter 6, Part 5,
Termination of Parental Rights Act, or termination of parental rights under this section, the
county may apply for reimbursement from the Utah Indigent Defense Commission [under] in
accordance with Section 78B-22-406.

(8) A petition filed under this section is subject to the procedural requirements of this
chapter.

Section 4. Section 78B-22-102 is amended to read:

78B-22-102. Definitions.

As used in this chapter:

(1) "Account" means the Indigent Defense Resources Restricted Account created in
Section 78B-22-405.

(2) "Board" means the Indigent Defense Funds Board created in Section 78B-22-501.

(3) "Commission" means the Utah Indigent Defense Commission created in Section
78B-22-401.

(4) "Director" means the director of the Office of Indigent Defense Services, created in

Section 78B-22-451, who is appointed in accordance with Section 78B-22-453.

[H] (5) (a) "Indigent defense resources" means the resources necessary to provide an
effective defense for an indigent individual, including the costs for a competent investigator,
expert witness, scientific or medical testing, transcripts, and printing briefs.

(b) "Indigent defense resources" does not include an indigent defense service provider.

[65] (6) "Indigent defense service provider" means an attorney or entity appointed to
represent an indigent individual pursuant to:

(a) a contract with an indigent defense system to provide indigent defense services; or

(b) an order issued by the court under Subsection 78B-22-203(2)(a).

[t67] (7) "Indigent defense services" means:

(a) the representation of an indigent individual by an indigent defense service provider;


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-405&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-501&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-203&session=2020GS

212
213
214
215
216
217
218
219
220
221
222
223
224
225
226
227
228
229
230
231
232
233
234
235
236
237
238
239
240
241
242

2nd Sub. (Salmon) S.B. 175 02-28-20 1:09 PM

and

(b) the provision of indigent defense resources for an indigent individual.

[€H] (8) "Indigent defense system" means:

(a) a city or town that is responsible for providing indigent defense services [trthe
city'sortown's justicecourt|;

(b) a county that is responsible for providing indigent defense services in the district
court, juvenile court, [or] and the county's justice courts; or

(c) an interlocal entity, created pursuant to Title 11, Chapter 13, Interlocal Cooperation
Act, that is responsible for providing indigent defense services according to the terms of an
agreement between a county, city, or town.

[8)] (9) "Indigent individual" means:

(a) a minor who is:

(1) arrested and admitted into detention for an offense under Section 78A-6-103;

(i1) charged by petition or information in the juvenile or district court; or

(ii1) described in this Subsection [(8)] (9)(a), who is appealing [afirstappeat-from]| an
adjudication or other final court action; and

(b) an individual listed in Subsection 78B-22-201(1) who is found indigent pursuant to
Section 78B-22-202.

[€9] (10) "Minor" means the same as that term is defined in Section 78 A-6-105.

(11) "Office" means the Office of Indigent Defense Services created in Section
78B-22-451.

[(16)] (12) "Participating county" means a county that complies with this chapter for

participation in the Indigent Aggravated Murder Defense Trust Fund as provided in Sections
78B-22-702 and 78B-22-703.

Section 5. Section 78B-22-201 is amended to read:

78B-22-201. Right to counsel.

(1) A court shall advise the following of the individual's right to counsel when the
individual first appears before the court:

(a) an adult charged with a criminal offense the penalty for which includes the
possibility of incarceration regardless of whether actually imposed;

(b) a parent or legal guardian facing [amry] an action initiated by the state under:
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(1) Title 78A, Chapter 6, Part 3, Abuse, Neglect, and Dependency Proceedings;

(i1) Title 78A, Chapter 6, Part 5, Termination of Parental Rights Act; or

(ii1) Title 78A, Chapter 6, Part 10, Adult Offenses; [or]

[(rv)—Seetton788B=6-+2or]

(c) a parent or legal guardian facing an action initiated by any party under:

(1) Title 78A, Chapter 6, Part 5, Termination of Parental Rights Act; or

(i1) Section 78B-6-112; or

[t©)] (d) an individual described in this Subsection (1), who is appealing [afirstappeat

from] a conviction or other final court action.

(2) If an individual described in Subsection (1) does not knowingly and voluntarily
waive the right to counsel, the court shall determine whether the individual is indigent under
Section 78B-22-202.

Section 6. Section 78B-22-401 is amended to read:

78B-22-401. Utah Indigent Defense Commission -- Creation -- Purpose.

(1) There is created the Utah Indigent Defense Commission within the State

Commission on Criminal and Juvenile Justice [the"Utahrindigent Pefense-Commisston"].

(2) The purpose of the commission is to assist:

(a) the state in meeting the state's obligations for the provision of indigent defense
services, consistent with the United States Constitution, the Utah Constitution, and the Utah
Code[-]; and

(b) the office with carrying out the statutory duties assigned to the commission and

office.

Section 7. Section 78B-22-402 is amended to read:

78B-22-402. Commission members -- Member qualifications -- Terms -- Vacancy.

(1) (a) The commission is composed of 15 [veting] members [and-oneexoffrero;
nonvotmg-member|.

[t)] (b) The governor, with the consent of the Senate, shall appoint the following [13
voting] 11 members:

(i) two practicing criminal defense attorneys recommended by the Utah Association of
Criminal Defense Lawyers;

(i1) one attorney practicing in juvenile delinquency defense recommended by the Utah
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Association of Criminal Defense Lawyers;
(111) one attorney practicing in the area of parental defense, recommended by an entity
funded under the Child Welfare Parental Defense Program created in Section 78B-22-802;
[(—an] (iv) one attorney representing minority interests recommended by the Utah

Minority Bar Association;

[(tv)] (v) one member recommended by the Utah Association of Counties from a
county of the first or second class;

[6)] (vi) one member recommended by the Utah Association of Counties from a
county of the third through sixth class;

[¢v)] (vii) a director of a county public defender organization recommended by the
Utah Association of Criminal Defense Lawyers;

[ev1D] (viil)) two members recommended by the Utah League of Cities and Towns from
its membership; and

[evra] (ix) one retired judge recommended by the Judicial Council[3].

[ oncatrtrorncy pracucmg mucarca o1 parcntar acrciisc

[€9] (c) The speaker of the House of Representatives and the president of the Senate

shall appoint two members of the Utah Legislature, one from the House of Representatives and

one from the Senate[;setectedjot

[(5)] (d) The Judicial Council shall appoint a [votig] member from the Administrative
Office of the Courts.
[te)] (e) The executive director of the State Commission on Criminal and Juvenile

Justice or the executive director's designee is a [voting] member of the commission.

Ficio- . ] - issior]

(2) A member appointed by the governor shall serve a four-year term, except as
provided in Subsection (3).

(3) The governor shall stagger the initial terms of appointees so that approximately half
of the members appointed by the governor are appointed every two years.

(4) A member appointed to the commission shall have significant experience in

indigent criminal defense, parental defense, or juvenile defense in delinquency proceedings or

-10 -
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have otherwise demonstrated a strong commitment to providing effective representation in
indigent defense services.

(5) [Aperson] An individual who is currently employed solely as a criminal
prosecuting attorney may not serve as a member of the commission.

(6) A commission member shall hold office until the member's successor is appointed.

(7) The commission may remove a member for incompetence, dereliction of duty,
malfeasance, misfeasance, or nonfeasance in office, or for any other good cause.

(8) If a vacancy occurs in the membership for any reason, a replacement shall be
appointed for the remaining unexpired term in the same manner as the original appointment.

(9) (a) The commission shall [annuatty] elect annually a chair from the commission's
membership to serve a one-year term.

(b) A commission member may not serve as chair of the commission for more than
three consecutive terms.

(10) A member may not receive compensation or benefits for the member's service, but
may receive per diem and travel expenses in accordance with:

(a) Section 63A-3-106;

(b) Section 63A-3-107; and

(c) rules made by the Division of Finance [purstantto] in accordance with Sections
63A-3-106 and 63A-3-107.

(11) (a) A majority of the members of the commission constitutes a quorum.

(b) If a quorum is present, the action of a majority of the voting members present
constitutes the action of the commission.

Section 8. Section 78B-22-404 is amended to read:

78B-22-404. Powers and duties of the commission.

(1) The commission shall:

(a) adopt minimum guidelines for an indigent defense system to ensure the effective
representation of indigent individuals consistent with the requirements of the United States
Constitution, the Utah Constitution, and the Utah Code, which guidelines at a minimum shall
address the following:

(1) an indigent defense system shall ensure that in providing indigent defense services:

(A) an indigent individual receives conflict-free indigent defense services; and

-11 -
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336 (B) there is a separate contract for each type of indigent defense service; and
337 (i1) an indigent defense system shall ensure an indigent defense service provider has:
338 (A) the ability to exercise independent judgment without fear of retaliation and is free

339  to represent an indigent individual based on the indigent defense service provider's own

340  independent judgment;

341 (B) adequate access to indigent defense resources;

342 (C) the ability to provide representation to accused individuals in criminal cases at the

343  critical stages[;-and-atthe] of proceedings, and at all stages to indigent individuals in juvenile

344  delinquency and child welfare proceedings;

345 (D) aworkload that allows for sufficient time to meet with clients, investigate cases,
346  file appropriate documents with the courts, and otherwise provide effective assistance of

347  counsel to each client;

348 (E) adequate compensation without financial disincentives;

349 (F) appropriate experience or training in the area for which the indigent defense service
350  provider is representing indigent individuals;

351 (G) compensation for legal training and education in the areas of the law relevant to the
352 types of cases for which the indigent defense service provider is representing indigent

353  individuals; and

354 (H) the ability to meet the obligations of the Utah Rules of Professional Conduct,

355 including expectations on client communications and managing conflicts of interest;

356 (b) encourage and aid indigent defense systems in the state in the regionalization of
357 indigent defense services to provide for effective and efficient representation to the indigent
358 individuals;

359
360
361
362
363
364
365
366
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[(] (c) emphasize the importance of ensuring constitutionally effective indigent
defense services;

[(D] (d) encourage members of the judiciary to provide input regarding the delivery of
indigent defense services; and

[()] (e) oversee individuals and entities involved in providing indigent defense

services[;].

(2) The commission may:

(a) make rules in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, to carry out the commission's duties under this part[-];

(b) assign duties related to indigent defense services to the office to assist the

commission with the commission's statutory duties; and

(c) request supplemental appropriations from the Legislature to address a deficit in the
Child Welfare Parental Defense Fund created in Section 78 B-22-804.

- 13-
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Section 9. Section 78B-22-406 is amended to read:

78B-22-406. Indigent defense services grant program.

(1) The commission may award grants to supplement local spending by an indigent
defense system for indigent defense.

[(2Commitsstongrant money may beused-forthe foowmgexpenses:|

(2) The commission may use grant money:

(a) to assist an indigent defense system to provide indigent defense services that meet

the commission's minimum guidelines for the effective representation of indigent individuals;

(b) [theestablishmentandmamtemanceof] to establish and maintain local indigent

defense data collection systems;

(c) to provide indigent defense services in addition to [those] indigent defense services

that are currently being provided by an indigent defense system; [and]

(d) to provide training and continuing legal education for indigent defense service
providers[-]; and

(e) to pay for indigent defense resources and costs and expenses for parental defense
attorneys as described in Subsection 78B-22-804(2).

(3) To receive a grant from the commission, an indigent defense system shall

demonstrate to the commission's satisfaction that:

(a) the indigent defense system has incurred or reasonably anticipates incurring
expenses for indigent defense services that are in addition to the indigent defense system's
average annual spending on indigent defense services in the three fiscal years immediately
preceding the grant application; and

(b) a grant from the commission is necessary for the indigent defense system to meet
the commission's minimum guidelines for the effective representation of indigent individuals.

(4) The commission may revoke a grant if an indigent defense system fails to meet
requirements of the grant or any of the commission's minimum guidelines for the effective
representation of indigent individuals.

Section 10. Section 78B-22-451 is enacted to read:

Part 4a. Office of Indigent Defense Services
78B-22-451. Office of Indigent Defense Services -- Creation.

There is created the Office of Indigent Defense Services within the State Commission
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429  on Criminal and Juvenile Justice.

430 Section 11. Section 78B-22-452 is enacted to read:

431 78B-22-452. Duties of the office.

432 (1) The office shall:

433 (a) establish an annual budget for the office for the Indigent Defense Resources

434  Restricted Account created in Section 78B-22-405;

435 (b) assist the commission in performing the commission's statutory duties described in
436  this chapter;

437 (c) identify and collect data that is necessary for the commission to:

438 (1) aid, oversee, and review compliance by indigent defense systems with the

439  commission's minimum guidelines for the effective representation of indigent individuals; and

440 (11) provide reports regarding the operation of the commission and the provision of

441 indigent defense services by indigent defense systems in the state;

442 (d) assist indigent defense systems by reviewing contracts and other agreements, to

443  ensure compliance with the commission's minimum guidelines for effective representation of

444  indigent individuals;

445 (e) establish procedures for the receipt and acceptance of complaints regarding the

446  provision of indigent defense services in the state;

447 (f) establish procedures to award grants to indigent defense systems under Section

448  78B-22-406 that are consistent with the commission's minimum guidelines;

449 (2) assist the commission in developing and reviewing advisory caseload guidelines

450  and procedures;

451 (h) investigate, audit, and review the provision of indigent defense services to ensure

452  compliance with the commission's minimum guidelines for the effective representation of

453  indigent individuals;

454 (1) administer the Child Welfare Parental Defense Program in accordance with Part 8,
455  Child Welfare Parental Defense Program;
456 (1) annually report to the governor, Legislature, Judiciary Interim Committee, and

457  Judicial Council, regarding:

458 (1) the operations of the commission;

459 (11) the operations of the indigent defense systems in the state; and
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460 (111) compliance with the commission's minimum guidelines by indigent defense

461  systems receiving grants from the commission;

462 (k) submit recommendations to the commission for improving indigent defense

463  services in the state;

464 () publish an annual report on the commission's website; and

465 (m) perform all other duties assigned by the commission related to indigent defense

466  services.

467 (2) The office may enter into contracts and accept, allocate, and administer funds and

468  grants from any public or private person to accomplish the duties of the office.

469 (3) Any contract entered into under this part shall require that indigent defense services

are provided in a manner consistent wi e commission's minimum guidelines implemente
470 ded tent with th ' del | ted

471 under Section 78B-22-404.

472 Section 12. Section 78B-22-453, which is renumbered from Section 78B-22-403 is
473  renumbered and amended to read:

474 [78B=22-403]. 78B-22-453. Director -- Qualifications -- Staff.

475 (1) The [eemmisston] executive director of the State Commission on Criminal and

476  Juvenile Justice shall appoint a director to carry out the [feHowmgdutres:] duties of the office
477  described in Section 78B-22-452.

478
479
480
481

482 [t —performattotherdutres-as-asstgned:]
483 (2) The director shall be an active member of the Utah State Bar with an appropriate

484  background and experience to serve as the full-time director.
485 (3) The director shall hire staff as necessary to carry out the duties of the [ecommtsston]|
486  office as described in Section 78B-22-452, including:

487 (a) one individual who is an active member of the Utah State Bar to serve as a full-time
488  assistant director; and
489 (b) one individual with data collection and analysis skills [to-earryoutduttesas

490  outlined-imSubsection 78B-22-404(Hc)].
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" shattei . individuais]

(4) When appointing the director of the office under Subsection (1), the executive

director of the State Commission on Criminal and Juvenile Justice shall give preference to an

individual with experience in adult criminal defense, child welfare parental defense, or juvenile

delinquency defense.

(5) When hiring the assistant director, the director shall give preference to an

individual with experience in adult criminal defense, child welfare parental defense, or juvenile
delinquency defense.
Section 13. Section 78B-22-801 is enacted to read:
Part 8. Child Welfare Parental Defense Program
78B-22-801. Definitions.
As used in this part:

(1) "Child welfare case" means a proceeding under Title 78 A, Chapter 6, Part 3,

Abuse, Neglect, and Dependency Proceedings, or Part 5, Termination of Parental Rights Act.

(2) "Contracted parental defense attorney" means an attorney who represents an

indigent individual who is a parent in a child welfare case under a contract with the office or a

contributing county.

(3) "Contributing county" means a county that complies with this part for participation
in the Child Welfare Parental Defense Fund described in Section 78B-22-804.

(4) "Fund" means the Child Welfare Parental Defense Fund created in Section
78B-22-804.

(5) "Program' means the Child Welfare Parental Defense Program created in Section
78B-22-802.

Section 14. Section 78B-22-802, which is renumbered from Section 63M-7-211 is

renumbered and amended to read:
[63M=7=211]. 78B-22-802. Child Welfare Parental Defense Program --

Creation -- Duties -- Administrator -- Annual report -- Budget.
[(D—Asusedmrthissectromrand-Sectrons-63M=7=2 H-1and-63M=7=211+21]

a (1] aeld o ataa—aacaall son o oa o o e oo o oo o
[ I WUIIdlITU UdaddU U d d P1IUCUTU 2 UILIU O Adp U
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522
523
524
525
526
527
528
529
530
531
532
533
534
535
536
537 [t2)] (1) There is created within the [eommtsston] office the Child Welfare Parental

538  Defense Program.

539 [(3)—Thecommisstonshatt:]

540 [ta—admintster-and-enforce-thissectiomn; |
541 [tbymanage-the-operatromrand-budgetof the progran; |
542 v1 i -

543
544
545
546
547 [(H—Thecommisstonmay]
548 (2) (a) The office shall:

549 (1) administer and enforce the program in accordance with this part;

550 (11) manage the operation and budget of the program;

551 (111) develop and provide educational and training programs for contracted parental

552  defense attorneys; and
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553 (iv) provide information and advice to assist a contracted parental defense attorney to

554  comply with the attorney's professional, contractual, and ethical duties.

555 (b) In administering the program, the office shall contract with:
556 [t@)] (1) a person who is qualified to perform the program duties under this section; and
557 [tb)] (i1) an attorney [atthorized-topracticetawinrthestate], as an independent

558  contractor, [to-serveasaparental-defense-attorneyunder-thissectron:] in accordance with
559  Section 78B-22-803.

560

561  governorandthe Chitd-Welfare Eegistative Overstgh

562  omtheoperattons;actrvities;and-goalsof the progrant|

563 [(b)] 3) (a) The [exeeutrve] director shall prepare a budget of:

564 (1) the administrative expenses for the program; and

565 (i) the amount estimated to fund needed contracts and other costs.

566

567

568 (b) On or before October 1 of each year, the director shall report to the governor and

569  the Child Welfare Legislative Oversight Panel regarding the preceding fiscal year on the

570  operations, activities, and goals of the program.
571
572
573
574
575
576
577
578
579 Section 15. Section 78B-22-803, which is renumbered from Section 63M-7-211.1 is
580  renumbered and amended to read:

581 [63M=7=2111]. 78B-22-803. Child welfare parental defense contracts.

582 (1) (a) The [commisstont] office may enter into a contract with [aparental-defense] an
583  attorney to provide indigent defense services for [amtndigent] a parent who is the subject of a
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petition alleging abuse, neglect, or dependency, and requires [aparental-defense-attorney
under] indigent defense services under Section 78A-6-1111.

(b) [Payment] The office shall make payment for the representation, costs, and

expenses of a contracted parental defense attorney [shattbe-made] from the Child Welfare
Parental Defense Fund in accordance with Section [63M=72112] 78B-22-804.

) . ) . B
[H] (2) (a) Except as [otherwise] provided in Subsection [(4)] (2)(b), a contracted
parental defense attorney shall:
(1) complete a basic training course provided by the [program] office;
(i1) provide parental defense services consistent with the commission's minimum

guidelines described in Section 78B-22-404;

[t)] (iii)) have experience in child welfare cases; and
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615 [t1)] (iv) participate each calendar year in continuing legal education courses

616  providing no fewer than eight hours of instruction in child welfare law.

617 (b) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
618  commission may, by rule, exempt from the requirements of Subsection [(4)] (2)(a) an attorney
619  who has equivalent training or adequate experience.

620 Section 16. Section 78B-22-804, which is renumbered from Section 63M-7-211.2 is
621  renumbered and amended to read:

622 [63M=7=2112]. 78B-22-804. Child Welfare Parental Defense Fund --

623  Contracts for coverage by the Child Welfare Parental Defense Fund.

624 (1) There is created an expendable special revenue fund known as the "Child Welfare
625  Parental Defense Fund."

626 (2) Subject to availability, the [eommtsston] office may make distributions from the

627  fund [asTequired-mrthissectromror-Sectromr 63 =72 t-or-63M=7=211-1] for the following
628  purposes:

629 (a) to pay for [therepresentatiom;costs;expert-witness-fees;andexpensesof| indigent
630  defense resources for contracted parental defense attorneys [wl‘m-are-tmder-cm‘rt-ract*wrﬂi-t-he
631 i i
632
633 (b) for administrative costs [under-thtssectronor-Sectron63vM=7=2+H-or-63Mm=7=21+t1]|
634  of the program; and

635 (c) for reasonable expenses directly related to the functioning of the program, including

636 training and travel expenses.

637 (3) The fund consists of:

638 (a) appropriations made to the fund by the Legislature;

639 (b) interest and earnings from the investment of fund money;

640 (c) proceeds deposited by [partretpating] contributing counties under this section; and
641 (d) private contributions to the fund.

642 (4) The state treasurer shall invest the money in the fund by following the procedures

643  and requirements of Title 51, Chapter 7, State Money Management Act.

644 (5) (a) If the [eommtsston] office anticipates a deficit in the fund during a fiscal year:
645 (1) the commission [shalt] may request an appropriation from the Legislature; and
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(i1) the Legislature may fund the anticipated deficit through appropriation.

(b) If the anticipated deficit is not funded by the Legislature, the [commtsston] office
may request an interim assessment to participating counties as described in Subsection (6) to
fund the anticipated deficit.

(6) (a) A county legislative body and the [eommisston| office may annually enter into a
[writtenagreement] contract for the [eommtsston] office to provide parental defense attorney
services in the contributing county out of the fund.

(b) The [agreement] contract described under Subsection (6)(a) shall:

(i) require the contributing county to pay into the fund an amount defined by a formula
established by the commission by rule under Title 63G, Chapter 3, Utah Administrative
Rulemaking Act; and

(i1) provide for revocation of the agreement for failure to pay an assessment on the due
date established by the commission by rule under Title 63G, Chapter 3, Utah Administrative
Rulemaking Act.

(7) (a) After the first year of operation of the fund, any contributing county that elects
to initiate participation in the fund, or reestablish participation in the fund after participation
was terminated, [shattbe] is required to make an equity payment, in addition to the assessment
provided in Subsection (5).

(b) The commission shall determine the amount of the equity payment described in
Subsection (7)(a) by rule established by the commission under Title 63G, Chapter 3, Utah
Administrative Rulemaking Act.

(8) A contributing county that elects to withdraw from participation in the fund, or
whose participation in the fund is revoked due to failure to pay the contributing county's
assessment, as described in Subsection (6), when due, shall forfeit any right to any previously
paid assessment by the contributing county or coverage from the fund.

Section 17. Coordinating S.B. 175 with S.B. 139 -- Substantive and technical
amendments.

If this S.B. 175 and S.B. 139, Amendments to Indigent Defense, both pass and become

law, it is the intent of the Legislature that the Office of Legislative Research and General

Counsel shall prepare the Utah Code database for publication as follows:

(1) the amendments to Section 78B-22-451 in this bill supersede the amendments to
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Section 78B-22-451 in S.B. 139;
(2) the amendments to Section 78B-22-403, renumbered and amended by this bill,

supersede the amendments to Section 78B-22-403, renumbered and amended by S.B. 139;

(3) the amendments to Section 78B-22-402 in this bill supersede the amendments to
Section 78B-22-402 in S.B. 139;
(4) the terminology in Subsection 78B-22-803(2)(a)(ii) in this bill is changed from

"minimum guidelines" to "core principles"; and

(5) Section 78B-22-452 1s modified to read:

"78B-22-452. Duties of the office.

(1) The office shall:

(a) establish an annual budget for the Indigent Defense Resources Restricted Account
created in Section 78B-22-405;

(b) assist the commission in performing the commission's statutory duties described in

this chapter;
(c) identify and collect data that is necessary for the commission to:

(1) aid, oversee, and review compliance by indigent defense systems with the

commission's core principles for the effective representation of indigent individuals; and

(11) provide reports regarding the operation of the commission and the provision of

indigent defense services by indigent defense systems in the state;

(d) assist indigent defense systems by reviewing contracts and other agreements to

ensure compliance with the commission's core principles for the effective representation of

indigent individuals;

(e) establish procedures for the receipt and acceptance of complaints regarding the

provision of indigent defense services in the state;

(f) establish procedures to award grants to indigent defense systems under Section

78B-22-406 that are consistent with the commission's core principles;

(2) assist the commission in developing and reviewing advisory caseload guidelines

and procedures;

(h) investigate, audit, and review the provision of indigent defense services to ensure

compliance with the commission's core principles for the effective representation of indigent

individuals;
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(1) administer the Child Welfare Parental Defense Program in accordance with Part 8,

Child Welfare Parental Defense Program;

(1) annually report to the governor, Legislature, Judiciary Interim Committee, and

Judicial Council, regarding:

(1) the operations of the commission;

(11) the operations of the indigent defense systems in the state; and

(111) compliance with the commission's core principles by indigent defense systems

receiving grants from the commission;

(k) submit recommendations to the commission for improving indigent defense

services in the state;

(1) publish an annual report on the commission's website; and

(m) perform all other duties assigned by the commission related to indigent defense

services.

(2) The office may enter into contracts and accept, allocate, and administer funds and

erants from any public or private person to accomplish the duties of the office.

(3) Any contract entered into under this part shall require that indigent defense services

are provided in a manner consistent with the commission's core principles implemented under
Section 78B-22-404.".
Section 18. Coordinating S.B. 175 with S.B. 170 -- Substantive and technical

amendments.

If this S.B. 175 and S.B. 170, Indigent Defense Amendments, both pass and become

law, it is the intent of the Legislature that the Office of Legislative Research and General

Counsel shall prepare the Utah Code database for publication as follows:

(1) the amendments in Section 78 B-22-451 in this bill supersede the amendments to
Section 78B-22-451 in S.B. 170;
(2) the amendments to Section 78B-22-403, as renumbered and amended by this bill,

supersede the amendments to Section 78B-22-403, renumbered and amended by S.B. 170;

(3) the amendments to Section 78 B-22-402 in this bill supersede the amendments to
Section 78B-22-402 in S.B. 170;
(4) the terminology in Subsection 78B-22-803(2)(a)(i1) in this bill is changed from

"minimum guidelines" to "core principles"; and
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(5) Section 78B-22-452 is modified to read:

"78B-22-452. Duties of the office.

(1) The office shall:

(a) establish an annual budget for the office for the Indigent Defense Resources

Restricted Account created in Section 78B-22-405;

(b) assist the commission in performing the commission's statutory duties described in

this chapter;
(c) identify and collect data that is necessary for the commission to:

(1) aid, oversee, and review compliance by indigent defense systems with the

commission's core principles for the effective representation of indigent individuals; and

(i1) provide reports regarding the operation of the commission and the provision of

indigent defense services by indigent defense systems in the state;

(d) assist indigent defense systems by reviewing contracts and other agreements, to

ensure compliance with the commission's core principles for effective representation of

indigent individuals;

(e) establish procedures for the receipt and acceptance of complaints regarding the

provision of indigent defense services in the state;

(f) establish procedures to award grants to indigent defense systems under Section

78B-22-406 that are consistent with the commission's core principles;

(2) create and enter into contracts consistent with Section 78B-22-454 to provide

indigent defense services for an indigent defense inmate who:

(1) 1s incarcerated in a state prison located in a county of the third, fourth, fifth, or sixth
class as defined in Section 17-50-501;

(11) is charged with having committed a crime within that state prison; and

(ii1) has been appointed counsel in accordance with Section 78B-22-203;

(h) assist the commission in developing and reviewing advisory caseload guidelines

and procedures;

(1) investigate, audit, and review the provision of indigent defense services to ensure

compliance with the commission's core principles for the effective representation of indigent

individuals;

—_—

(1) administer the Child Welfare Parental Defense Program in accordance with Part 8,

_25.-


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-405&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-454&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=17-50-501&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-203&session=2020GS

770
771
772
773
774
775
776
777
778
779
780
781
782
783
784
785
786
787
788
789
790
791
792
793
794
795
796
797
798
799
800

2nd Sub. (Salmon) S.B. 175 02-28-20 1:09 PM

Child Welfare Parental Defense Program;

(k) annually report to the governor, Legislature, Judiciary Interim Committee, and

Judicial Council, regarding:

(1) the operations of the commission;

(i1) the operations of the indigent defense systems in the state; and

(111) compliance with the commission's core principles by indigent defense systems

receiving grants from the commission;

(1) submit recommendations to the commission for improving indigent defense services

in the state;

(m) publish an annual report on the commission's website; and

(n) perform all other duties assigned by the commission related to indigent defense

services.

(2) The office may enter into contracts and accept, allocate, and administer funds and

grants from any public or private person to accomplish the duties of the office.

(3) Any contract entered into under this part shall require that indigent defense services

are provided in a manner consistent with the commission's core principles implemented under
Section 78B-22-404.".

Section 19. Coordinating S.B. 175 with S.B. 139 and S.B. 170 -- Substantive and
technical amendments.

If this S.B. 175 and S.B. 139, Amendments to Indigent Defense, and S.B. 170, Indigent

Defense Amendments, all pass and become law, it is the intent of the Legislature that the

Office of Legislative Research and General Counsel shall prepare the Utah Code database for

publication as follows:

(1) the amendments in Section 78 B-22-451 in this bill supersede the amendments to
Section 78B-22-451 in S.B. 139 and S.B. 170;
(2) the amendments to Section 78B-22-403, as renumbered and amended by this bill,

supersede the amendments to Section 78B-22-403, renumbered and amended by S.B. 139 and
S.B. 170;

(3) the amendments to Section 78B-22-402 in this bill supersede the amendments to
Section 78B-22-402 in S.B. 139 and S.B. 170;

(4) the terminology in Subsection 78B-22-803(2)(a)(ii) in this bill is changed from

-26 -


http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-404."&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-403&session=2020GS
http://le.utah.gov/UtahCode/SectionLookup.jsp?section=78b-22-403&session=2020GS

801
802
803
804
805
806
807
808
809
810
811
812
813
814
815
816
817
818
819
820
821
822
823
824
825
826
827
828
829
830
831

02-28-20 1:09 PM 2nd Sub. (Salmon) S.B. 175

"minimum guidelines" to "core principles"; and
(5) Section 78B-22-452 is modified to read:
"78B-22-452. Duties of the office.
(1) The office shall:

(a) establish an annual budget for the office for the Indigent Defense Resources

Restricted Account created in Section 78B-22-405;

(b) assist the commission in performing the commission's statutory duties described in

this chapter;
(c) identify and collect data that is necessary for the commission to:

(1) aid, oversee, and review compliance by indigent defense systems with the

commission's core principles for the effective representation of indigent individuals; and

(11) provide reports regarding the operation of the commission and the provision of

indigent defense services by indigent defense systems in the state;

(d) assist indigent defense systems by reviewing contracts and other agreements, to

ensure compliance with the commission's core principles for effective representation of

indigent individuals;

(e) establish procedures for the receipt and acceptance of complaints regarding the

provision of indigent defense services in the state;

(f) establish procedures to award grants to indigent defense systems under Section

78B-22-406 that are consistent with the commission's core principles;

(2) create and enter into contracts consistent with Section 78B-22-454 to provide

indigent defense services for an indigent defense inmate who:

(1) is incarcerated in a state prison located in a county of the third, fourth, fifth, or sixth

class as defined in Section 17-50-501;

(i1) is charged with having committed a crime within that state prison; and

(111) has been appointed counsel in accordance with Section 78B-22-203;

(h) assist the commission in developing and reviewing advisory caseload guidelines

and procedures;

(1) investigate, audit, and review the provision of indigent defense services to ensure

compliance with the commission's core principles for the effective representation of indigent

individuals;
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(1) administer the Child Welfare Parental Defense Program in accordance with Part 8,

Child Welfare Parental Defense Program;

(k) annually report to the governor, Legislature, Judiciary Interim Committee, and

Judicial Council, regarding:

(1) the operations of the commission;

(11) the operations of the indigent defense systems in the state; and

(111) compliance with the commission's core principles by indigent defense systems

receiving grants from the commission;

() submit recommendations to the commission for improving indigent defense services

1n the state;

_

(m) publish an annual report on the commission's website; and

(n) perform all other duties assigned by the commission related to indigent defense

services.

(2) The office may enter into contracts and accept, allocate, and administer funds and

erants from any public or private person to accomplish the duties of the office.

(3) Any contract entered into under this part shall require that indigent defense services

are provided in a manner consistent with the commission's core principles implemented under

Section 78B-22-404.".
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