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LEGISLATIVE GENERAL COUNSEL S.B.179
¢, Approved for Filing: P. Asplund &
¢ 02-10-15 5:38PM &

AMENDMENTS TO ECONOMIC DEVELOPMENT

2015 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Brian E. Shiozawa

House Sponsor:

LONG TITLE
General Description:
This bill modifies provisions related to the Governor's Office of Economic
Development (GOED).
Highlighted Provisions:
This bill:
» modifies the definition of "high paying jobs";
» requires that the executive director of GOED be appointed by the governor, with the
consent of the Senate;
» modifies provisions related to GOED's administration of tax credit incentives,
including the provision of tax-increment financing;
» modifies GOED's reporting of the credit incentives; and
» makes technical changes.
Money Appropriated in this Bill:
None
Other Special Clauses:
This bill provides a special effective date.
Utah Code Sections Affected:
AMENDS:
63M-1-202, as renumbered and amended by Laws of Utah 2008, Chapter 382
63M-1-2402, as enacted by Laws of Utah 2008, Chapter 372
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63M-1-2403, as last amended by Laws of Utah 2010, Chapters 104 and 164
63M-1-2404, as last amended by Laws of Utah 2013, Chapter 392
63M-1-2405, as last amended by Laws of Utah 2013, Chapter 392
63M-1-2406, as last amended by Laws of Utah 2014, Chapter 371
63M-1-2407, as last amended by Laws of Utah 2013, Chapter 310
REPEALS:
63M-1-2408, as last amended by Laws of Utah 2010, Chapters 164, 323, and 391

Be it enacted by the Legislature of the state of Utah:
Section 1. Section 63M-1-202 is amended to read:
63M-1-202. Director of office -- Appointment -- Removal -- Compensation.
(1) The office shall be administered, [directed;controtted;] organized, and managed by

[a] an executive director appointed by the governor, with the consent of the Senate.

(2) The executive director serves at the pleasure of the governor.

(3) The salary of the executive director shall be established by the governor within the

salary range fixed by the Legislature in Title 67, Chapter 22, State Officer Compensation.
Section 2. Section 63M-1-2402 is amended to read:
63M-1-2402. Findings.

[€2)] This part is enacted to:
(1) foster and develop industry in the state, to provide additional employment

opportunities for Utah's citizens, and to improve the state's economy;
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[t2)] (2) address the loss of prospective high paying jobs, the loss of new economic
growth, and the corresponding loss of incremental new state and local revenues [byproviding]

to competing states caused by economic incentives offered by those states;

(3) provide tax credits to attract new commercial projects and new jobs in economic
development zones in the state; and

[(5)] (4) provide a cooperative and unified working relationship between state and
local economic development efforts.

Section 3. Section 63M-1-2403 is amended to read:

63M-1-2403. Definitions.

As used in this part:

(1) "Business entity" means a person that enters into an agreement with the office to
initiate a new commercial project in Utah that will qualify the person to receive a tax credit
under Section 59-7-614.2 or 59-10-1107.

(2) "Community development and renewal agency" [ts-as] has the same meaning as

that term is defined in Section 17C-1-102.

(3) "Development zone" means an economic development zone created under Section
63M-1-2404.
(4) "High paying jobs" means:

(a) with respect to a business entity, the aggregate average annual gross wages, not

including healthcare or other paid or unpaid benefits, of newly created full-time employment

positions in a business entity that [compare-favorably-agamst] are at least 110% of the average
wage of a community in which the employment positions will exist;

(b) with respect to a county, the aggregate average annual gross wages, not including

healthcare or other paid or unpaid benefits, of newly created full-time employment positions in

a new commercial project within the county that [ecompare-favorably-agamst| are at least 110%
of the average wage of the county in which the employment positions will exist; or

(c) with respect to a city or town, the aggregate average annual gross wages, not

including healthcare or other paid or unpaid benefits of newly created full-time employment

positions in a new commercial project within the city or town that [eompare-favorablyagamst|
are at least 110% of the average wages of the city or town in which the employment positions

will exist.
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(5) "Local government entity" means a county, city, or town that enters into an
agreement with the office to have a new commercial project that:

(a) is initiated within the county's, city's, or town's boundaries; and

(b) qualifies the county, city, or town to receive a tax credit under Section 59-7-614.2.

(6) (a) "New commercial project" means an economic development opportunity that
involves new or expanded industrial, manufacturing, distribution, or business services in Utah.

(b) "New commercial project" does not include retail business.

(7) (a) "New incremental jobs" means full-time employment positions that are filled by

an employee working at least 30 hours per week for a period of at least six consecutive months

and that are:

and]

[tb)] (i) with respect to a business entity, created in addition to the baseline count of
employment positions that existed within the business entity before the new commercial
project;

(i1) with respect to a county, created as a result of a new commercial project with
respect to which the county or a community development and renewal agency seeks to claim a
tax credit under Section 59-7-614.2; or

(ii1) with respect to a city or town, created as a result of a new commercial project with
respect to which the city, town, or a community development and renewal agency seeks to
claim a tax credit under Section 59-7-614.2.

(b) "New incremental jobs" does not include jobs that are shifted from one jurisdiction

in the state to another jurisdiction in the state.

(8) "New state revenues'" means:

(a) with respect to a business entity:

(1) incremental new state sales and use tax revenues that a business entity pays under
Title 59, Chapter 12, Sales and Use Tax Act, as a result of a new commercial project in a
development zone;

(i1) incremental new state tax revenues[;1fany;] that a business entity pays as a result
of a new commercial project in a development zone under:

(A) Title 59, Chapter 7, Corporate Franchise and Income Taxes;
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(B) Title 59, Chapter 10, Part 1, Determination and Reporting of Tax Liability and
Information;

(C) Title 59, Chapter 10, Part 2, Trusts and Estates;

(D) Title 59, Chapter 10, Part 4, Withholding of Tax; [er] and

(E) a combination of Subsections (8)(a)(ii)(A) through (D);

(i11) incremental new state tax revenues paid as individual income taxes under Title 59,
Chapter 10, Part 1, Determination and Reporting of Tax Liability and Information, by
employees of a new or expanded industrial, manufacturing, distribution, or business service
within a new commercial project as evidenced by payroll records that indicate the amount of
employee income taxes withheld and transmitted to the State Tax Commission by the new or
expanded industrial, manufacturing, distribution, or business service within the new
commercial project; or

(iv) a combination of Subsections (8)(a)(i) through (iii); or

(b) with respect to a local government entity:

(1) incremental new state sales and use tax revenues that are collected under Title 59,
Chapter 12, Sales and Use Tax Act, as a result of a new commercial project in a development
zone,

(i1) incremental new state tax revenues[;tf-any;] that are collected as a result of a new
commercial project in a development zone under:

(A) Title 59, Chapter 7, Corporate Franchise and Income Taxes;

(B) Title 59, Chapter 10, Part 1, Determination and Reporting of Tax Liability and
Information;

(C) Title 59, Chapter 10, Part 2, Trusts and Estates;

(D) Title 59, Chapter 10, Part 4, Withholding of Tax; [er] and

(E) a combination of Subsections (8)(b)(ii)(A) through (D);

(i11) incremental new state tax revenues paid as individual income taxes under Title 59,
Chapter 10, Part 1, Determination and Reporting of Tax Liability and Information, by
employees of a new or expanded industrial, manufacturing, distribution, or business service
within a new commercial project as evidenced by payroll records that indicate the amount of
employee income taxes withheld and transmitted to the State Tax Commission by the new or

expanded industrial, manufacturing, distribution, or business service within the new
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commercial project; or

(iv) a combination of Subsections (8)(b)(i) through (ii1).

[ IFa SO | I, NN AverrnarleO

[(16)] (9) "Significant capital investment" means an amount of at least $10,000,000 to
purchase [a] capital [asset] or [a] fixed [asset] assets, which may include real property, personal

property, and other fixtures related to a new commercial project:

[tb)] (a) that represents an expansion of existing [Utatt] operations[;and] in the state;

[te)] (b) that maintains or increases the business entity's existing [Btah] work force in
the state.

[(tH] (10) "Tax credit" means an economic development tax credit created by Section
59-7-614.2 or 59-10-1107.

[(t2)] (11) "Tax credit amount" means the amount the office lists as a tax credit on a
tax credit certificate for a taxable year.

[(13)] (12) "Tax credit certificate" means a certificate issued by the office that:

(a) lists the name of the business entity, local government entity, or community
development and renewal agency to which the office authorizes a tax credit;

(b) lists the business entity's, local government entity's, or community development and
renewal agency's taxpayer identification number;

(c) lists the amount of tax credit that the office authorizes the business entity, local
government entity, or community development and renewal agency for the taxable year; and

(d) may include other information as determined by the office.

Section 4. Section 63M-1-2404 is amended to read:

63M-1-2404. Creation of economic development zones -- Tax credits --
Assignment of tax credit.

(1) The office, with advice from the board, may create an economic development zone
in the state [thatsattsfres-alt-of] if the following requirements are satisfied:

(a) the area is zoned commercial, industrial, manufacturing, business park, research

park, or other appropriate business related use in a community-approved master plan;
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183 (b) the request to create a development zone has [beernrforwarded-to-the-offreeafter]
184  first [bemg] been approved by an appropriate local government entity; and

185 (c) local incentives have been [eommuitted] or will be committed to be provided within
186  the area.

187 (2) (a) [By In accordance with Title
188  63G, Chapter 3, Utah Administrative Rulemaking Act, the office shall make rules establishing
189  the [eonditions-that] requirements for a business entity or local government entity [shattmeet]

190  to qualify for a tax credit for a new commercial project in a development zone under this part.

191 (b) The office shall ensure that the [conditrons] requirements described in Subsection
192 (2)(a) include the following [requtrements]:

193 (1) the new commercial project [mustbe] is within the development zone;

194 (i1) the new commercial project includes direct investment within the geographic

195  boundaries of the development zone;

196 (i11) the new commercial project brings new incremental jobs to Utah;

197 jectt

198

199 combinattonofthesethreeeconomte-factors;]

200 (iv) the new commercial project includes the creation of high paying jobs in the state,

201  significant capital investment in the state, or significant purchases from vendors and providers

202  in the state, or a combination of these three economic factors;

203 (v) the new commercial project generates new state revenues; and

204 (vi) [(A)] a business entity [or], a local government entity [quattfymgforthe-tax

205  eredit], or a community development and renewal agency to which a local government entity

206  assigns a tax credit under this section meets the requirements of Section 63M-1-2405[+or].
207
208
209

210  from] The office, after consultation with the board, may enter into [an] a written agreement

211  with a business entity or local government entity authorizing a tax credit to the business entity

212 or local government entity if the business entity or local government entity meets the [standards

213  establishedunder-Subsectton(2)] requirements described in this section.
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(b) (i) With respect to [erre] a new commercial project, the office may authorize a tax
credit to a business entity or a local government entity, but not both.

(i1) In determining whether to authorize a tax credit with respect to [ene] a new
commercial project to a business entity or a local government entity, the office shall authorize
the tax credit in a manner that the office determines will result in providing the most effective
incentive for the new commercial project.

(c) (1) [The] Except as provided in Subsection (3)(c)(ii), the office may not authorize or
commit to authorize a tax credit [tfthattax—eredit] that exceeds:

(A) 50% of the new state revenues from the new commercial project in any given year;
or

(B) 30% of the new state revenues from the new commercial project over the lesser of
the life of a new commercial project or 20 years[;whtchevertstess].

(i1) [Notwithstandmg-Subsection{3)(c)t1);the] The office may authorize or commit to

authorize a tax credit not exceeding 60% of new state revenues from the new commercial
project in any given year, if the eligible business entity [ereates-asigntfreantnmamberof-high
payingjobs-and] makes capital expenditures in the state of at least $1,000,000,000.

(d) (1) A local government entity may by resolution assign a tax credit [that] authorized
by the office [authorizes-to-thetocal-governmententity| to a community development and
renewal agency.

(i1) The local government entity shall provide a copy of the resolution described in
Subsection (3)(d)(i) to the office.

(i11) If a local government entity assigns a tax credit to a community development and

renewal agency[(A)], the written agreement described in [thissectront] Subsection (3)(a) shall:

[(H] (A) be [among] between the office, the local government entity, and the
community development and renewal agency; [and]

[(H] (B) establish[+(A=)] the obligations of the local government entity and the
community development and renewal agency; and

[(Bb)] (C) establish the extent to which any of the local government entity's obligations
are transferred to the community development and renewal agency[;].

(iv) If a local government entity assigns a tax credit to a community development and

renewal agency:
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[(B)] (A) the community development and renewal agency shall retain records as
described in Subsection (4)(d); and

[€6)] (B) a tax credit certificate issued in accordance with Section 63M-1-2406 shall
list the community development and renewal agency as the [mame-of-the] named applicant.

(4) [Subjectto-Subsection(3);the] The office shall ensure that the written agreement
described in Subsection (3):

(a) [detatts] specifies the requirements that the business entity or local government
entity shall meet to qualify for a tax credit under this part;

(b) specifies the maximum amount of tax credit that the business entity or local
government entity may be authorized for a taxable year and over the life of the new commercial
project;

(c) establishes the length of time the business entity or local government entity may
claim a tax credit;

(d) requires the business entity or local government entity to retain records supporting a
claim for a tax credit for at least four years after the business entity or local government entity
claims a tax credit under this part; and

(e) requires the business entity or local government entity to submit to audits for
verification of the tax credit claimed.

Section 5. Section 63M-1-2405 is amended to read:

63M-1-2405. Qualifications for tax credit -- Procedure.

(1) The office shall certify a business entity's or local government entity's eligibility for
a tax credit as provided in this [seetron] part.

(2) A business entity or local government entity seeking to receive a tax credit as

provided in this part shall provide the office with:

(a) an application for a tax credit certificate, including a certification, by an officer of
the business entity, of any signature on the application;

(b) (1) for a business entity, documentation of the new state revenues from the business
entity's new commercial project that were paid during the preceding calendar year; or

(i1) for a local government entity, documentation of the new state revenues from the
new commercial project within the area of the local government entity that were paid during

the preceding calendar year;
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276 (c) known or expected detriments to the state or existing businesses in the state;

277 (d) if a local government entity seeks to assign the tax credit to a community

278  development and renewal agency [mraccordance-with] as described in Section 63M-1-2404, a
279  statement providing the name and taxpayer identification number of the community

280  development and renewal agency to which the local government entity seeks to assign the tax
281  credit;

282 (e) (1) with respect to a business entity, a document that expressly directs and

283  authorizes the State Tax Commission to disclose to the office the business entity's returns and
284  other information that would otherwise be subject to confidentiality under Section 59-1-403 or
285  Section 6103, Internal Revenue Code[;to-theofftee];

286 (i1) with respect to a local government entity that seeks to claim the tax credit:

287 (A) adocument that expressly directs and authorizes the State Tax Commission to
288  disclose to the office the local government entity's returns and other information that would
289  otherwise be subject to confidentiality under Section 59-1-403 or Section 6103, Internal

290  Revenue Code[;totheofftee]; and

291 (B) if the new state revenues collected as a result of a new commercial project are
292  attributable in whole or in part to a new or expanded industrial, manufacturing, distribution, or
293  business service within a new commercial project within the area of the local government

294  entity, a document signed by an authorized representative of the new or expanded industrial,
295  manufacturing, distribution, or business service that:

296 (I) expressly directs and authorizes the State Tax Commission to disclose to the office
297  the returns of [that] the new or expanded industrial, manufacturing, distribution, or business
298  service and other information that would otherwise be subject to confidentiality under Section
299  59-1-403 or Section 6103, Internal Revenue Code[;to-theoffree]; and

300 (II) lists the taxpayer identification number of [that] the new or expanded industrial,
301  manufacturing, distribution, or business service; or

302 (ii1) with respect to a local government entity that seeks to assign the tax credit to a
303 community development and renewal agency:

304 (A) adocument signed by the members of the governing body of the community

305 development and renewal agency that expressly directs and authorizes the State Tax

306 Commission to disclose to the office the returns of the community development and renewal

-10 -
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agency and other information that would otherwise be subject to confidentiality under Section
59-1-403 or Section 6103, Internal Revenue Code[;to-theofftee]; and

(B) if the new state revenues collected as a result of a new commercial project are
attributable in whole or in part to a new or expanded industrial, manufacturing, distribution, or
business service within a new commercial project within the community development and
renewal agency, a document signed by an authorized representative of the new or expanded
industrial, manufacturing, distribution, or business service that:

(I) expressly directs and authorizes the State Tax Commission to disclose to the office
the returns of [that] the new or expanded industrial, manufacturing, distribution, or business
service and other information that would otherwise be subject to confidentiality under Section
59-1-403 or Section 6103, Internal Revenue Code[;to-theofftee]; and

(IT) lists the taxpayer identification number of [that] the new or expanded industrial,
manufacturing, distribution, or business service; and

(f) for a business entity only, documentation that the business entity has satistied the
performance benchmarks outlined in the written agreement described in Subsection
63M-1-2404(3)(a), including:

(1) the creation of new incremental jobs that are also high paying jobs:

[(D] (i1) significant capital investment;

(6 omrofhigh paying-iobs:]

(i11) significant purchases from Utah vendors and providers; or

(iv) [any] a combination of [Subsections(2)(H(H);(11);and(111)] these benchmarks.
(3) (a) The office shall submit the documents described in Subsection (2)(¢e) to the

State Tax Commission.

(b) Upon receipt of a document described in Subsection (2)(e), the State Tax
Commission shall provide the office with the returns and other information requested by the
office that the State Tax Commission is directed or authorized to provide to the office in
accordance with Subsection (2)(e).

(4) If, after review of the returns and other information provided by the State Tax
Commission, or after review of the ongoing performance of the business entity or local
government entity, the office determines that the returns and other information are inadequate

to provide a reasonable justification for authorizing or continuing a tax credit, the office shall:

-11 -
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338 (a) (1) deny the tax credit; or

339 (i1) terminate the agreement described in Subsection 63M-1-2404(3)(a) for failure to
340  meet the performance standards established in the agreement; or

341 (b) inform the business entity or local government entity that the returns or other

342  information were inadequate and ask the business entity or local government entity to submit
343  new documentation.

344 (5) If after review of the returns and other information provided by the State Tax

345  Commission, the office determines that the returns and other information provided by the

346  business entity or local government entity provide reasonable justification for authorizing a tax
347  credit, the office shall, based upon the returns and other information:

348 (a) determine the amount of the tax credit to be granted to the business entity, local
349  government entity, or if the local government entity assigns the tax credit [imaccordance-with]|
350  as described in Section 63M-1-2404, to the community development and renewal agency to
351  which the local government entity assigns the tax credit;

352 (b) issue a tax credit certificate to the business entity, local government entity, or if the
353  local government entity assigns the tax credit [mraccordance-with]| as described in Section

354  63M-1-2404, to the community development and renewal agency to which the local

355  government entity assigns the tax credit; and

356 (c) provide a duplicate copy of the tax credit certificate to the State Tax Commission.
357 (6) A business entity, local government entity, or community development and renewal
358 agency may not claim a tax credit unless the business entity, local government entity, or

359  community development and renewal agency has a tax credit certificate issued by the office.
360 (7) (a) A business entity, local government entity, or community development and

361  renewal agency may claim a tax credit in the amount listed on the tax credit certificate on its
362  tax return.

363 (b) A business entity, local government entity, or community development and renewal
364  agency that claims a tax credit under this section shall retain the tax credit certificate in

365  accordance with Section 59-7-614.2 or 59-10-1107.

366 Section 6. Section 63M-1-2406 is amended to read:

367 63M-1-2406. Reports -- Posting monthly and annual reports -- Audit and study of
368  tax credits.

-12 -
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(1) The office shall include the following information in the annual written report
described in Section 63M-1-206:

(a) the office's success in attracting new commercial projects to development zones
under this part and the corresponding increase in new incremental jobs;

(b) how many new incremental jobs and high paying jobs are employees of a company

that received tax credits under this part, including the number of employees who work for a

third-party rather than directly for a company, receiving the tax credits under this part;

[()] (c) the estimated amount of tax credit commitments made by the office and the

period of time over which tax credits will be paid;

[te)] (d) the economic impact on the state [retated-togenerating] from new state
revenues and [provrding] the provision of tax credits under this part;

[t] (e) the estimated costs and economic benefits of the tax credit commitments [that]
made by the office [made];

[te)] (f) the actual costs and economic benefits of the tax credit commitments [that]
made by the office [made]; and

[(H] (g) tax credit commitments [that] made by the office [made], with the associated
calculation.

(2) [The] Each month, the office shall [moenthty] post on its website and on a state

website:

(a) the new tax credit commitments [that] made by the office [made] during the
previous month; and

(b) the estimated costs and economic benefits of those tax credit commitments.

(3) (a) On or before November 1, 2014, and every [ftve] three years after November 1,
2014, the office shall:

(1) conduct an audit of the tax credits allowed under Section 63M-1-2405;

(i1) study the tax credits allowed under Section 63M-1-2405; and

(ii1)) make recommendations concerning whether the tax credits should be continued,
modified, or repealed.

(b) [An] The audit [under-Subsectton(3)(a)(1)] shall include an evaluation of:

(1) the cost of the tax credits;

(i1) the purposes and effectiveness of the tax credits; [and]

- 13-
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(ii1) the extent to which the state benefits from the tax credits[:]; and

(iv) the state's return on investment under this part measured by new state revenues,

compared with the costs of tax credits provided and GOED's expenses in administering this

part.
Section 7. Section 63M-1-2407 is amended to read:

63M-1-2407. Reports of new state revenues, partial rebates, and tax credits.

(1) Before [PBeecember]| October 1 of each year, the office shall submit a report to the
Governor's Office of Management and Budget, the Office of Legislative Fiscal Analyst, and the
Division of Finance identifying:

(a) (1) the total estimated amount of new state revenues created from new commercial
projects in [the] development zones; [and]

(i1) the estimated amount of new state revenues from new commercial projects in [the]
development zones that will be generated from:

(A) sales tax;

(B) income tax; and

(C) corporate franchise and income tax;

(b) (1) the total estimated amount of partial rebates as defined in Section 63M-1-2408
that the office projects will be required to be paid in the next fiscal year; and

(i1) the estimated amount of partial rebates as defined in Section 63M-1-2408 that are
attributable to:

(A) sales tax;

(B) income tax; and

(C) corporate franchise and income tax; and

(111) the minimum number of new incremental jobs and high paying jobs that will be

created before any tax credit is awarded; and

(c) the total estimated amount of tax credits that the office projects that business
entities, local government entities, or community development and renewal agencies will
qualify to claim under this part.

(2) By the first business day of each month, the office shall submit a report to the
Governor's Office of Management and Budget, the Office of Legislative Fiscal Analyst, and the

Division of Finance identifying:
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(a) each new agreement entered into by the office since the last report;

(b) the estimated amount of new state revenues that will be generated under each
agreement; [amd]

(c) the estimated maximum amount of tax credits that a business entity, local
government entity, or community development and renewal agency could qualify for under
each agreement[:]; and

(d) the minimum number of new incremental jobs and high paying jobs that will be

created before any tax credit is awarded.

(3) At the reasonable request of the Governor's Office of Management and Budget, the

Office of Legislative Fiscal Analyst, or the Division of Finance, the office shall provide

additional information about the tax credit, new incremental jobs and high paying jobs, costs,

and economic benefits related to this part, if the information is part of a public record as
defined in Section 63G-2-103.

Section 8. Repealer.

This bill repeals:

Section 63M-1-2408, Transition clause -- Renegotiation of agreements -- Payment
of partial rebates.

Section 9. Effective date.

This bill takes effect on September 1, 2015.

Legislative Review Note
as of 2-9-15 4:51 PM

Office of Legislative Research and General Counsel
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