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CONGREGATE CARE PROGRAM AMENDMENTS

2022 GENERAL SESSION
STATE OF UTAH

Chief Sponsor: Michael K. McKell

House Sponsor: Brady Brammer

LONG TITLE
General Description:

This bill amends provisions related to congregate care programs.
Highlighted Provisions:

This bill:

» defines terms;

» modifies the definition of "congregate care program";

» removes the requirement that restraint and seclusion procedures align with industry
standards;

» requires a congregate care program to allow confidential voice-to-voice
communication unless certain circumstances are met;

» requires a youth transportation company to register with the office;

» requires individuals who transport a child for a youth transportation company to
submit to a background check;

» imposes a criminal penalty for referring individuals to youth transportation
companies in exchange for renumeration, or fee sharing;

» creates a fee for registration of a youth transportation company; and

» makes technical changes.
Money Appropriated in this Bill:

None
Other Special Clauses:

None

Utah Code Sections Affected:
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AMENDS:
62A-2-101, as last amended by Laws of Utah 2021, Chapters 117 and 400
62A-2-116, as last amended by Laws of Utah 2018, Chapters 316 and 439
62A-2-120, as last amended by Laws of Utah 2021, Chapters 117, 262, and 400
62A-2-123, as enacted by Laws of Utah 2021, Chapter 400

ENACTS:
62A-2-126, Utah Code Annotated 1953

Be it enacted by the Legislature of the state of Utah:

Section 1. Section 62A-2-101 is amended to read:

62A-2-101. Definitions.

As used in this chapter:

(1) "Adult day care" means nonresidential care and supervision:

(a) for three or more adults for at least four but less than 24 hours a day; and

(b) that meets the needs of functionally impaired adults through a comprehensive
program that provides a variety of health, social, recreational, and related support services in a
protective setting.

(2) "Applicant" means a person [who] that applies for an initial license or a license
renewal under this chapter.

(3) (a) "Associated with the licensee" means that an individual is:

(1) affiliated with a licensee as an owner, director, member of the governing body,
employee, agent, provider of care, department contractor, or volunteer; or

(i1) applying to become affiliated with a licensee in a capacity described in Subsection
(3)(@)().

(b) "Associated with the licensee" does not include:

(1) service on the following bodies, unless that service includes direct access to a child
or a vulnerable adult:

(A) alocal mental health authority described in Section 17-43-301;
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(B) alocal substance abuse authority described in Section 17-43-201; or

(C) aboard of an organization operating under a contract to provide mental health or
substance abuse programs, or services for the local mental health authority or substance abuse
authority; or

(i1) a guest or visitor whose access to a child or a vulnerable adult is directly supervised
at all times.

(4) (a) "Boarding school" means a private school that:

(1) uses a regionally accredited education program;

(i1) provides a residence to the school's students:

(A) for the purpose of enabling the school's students to attend classes at the school; and

(B) as an ancillary service to educating the students at the school;

(i11) has the primary purpose of providing the school's students with an education, as
defined in Subsection (4)(b)(1); and

(iv) (A) does not provide the treatment or services described in Subsection (37)(a); or

(B) provides the treatment or services described in Subsection (37)(a) on a limited
basis, as described in Subsection (4)(b)(ii).

(b) (i) For purposes of Subsection (4)(a)(iii), "education" means a course of study for
one or more of grades kindergarten through 12th grade.

(i) For purposes of Subsection (4)(a)(iv)(B), a private school provides the treatment or
services described in Subsection (37)(a) on a limited basis if:

(A) the treatment or services described in Subsection (37)(a) are provided only as an
incidental service to a student; and

(B) the school does not:

(I) specifically solicit a student for the purpose of providing the treatment or services
described in Subsection (37)(a); or

(IT) have a primary purpose of providing the treatment or services described in
Subsection (37)(a).

(c) "Boarding school" does not include a therapeutic school.
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(5) "Child" means an individual under 18 years old.

(6) "Child placing" means receiving, accepting, or providing custody or care for any
child, temporarily or permanently, for the purpose of:

(a) finding a person to adopt the child;

(b) placing the child in a home for adoption; or

(c) foster home placement.

(7) "Child-placing agency" means a person that engages in child placing.

(8) "Client" means an individual who receives or has received services from a licensee.

(9) (a) "Congregate care program" means any of the following that provide services to
a child:

[ta)] (i) an outdoor youth program;

[b)] (i1) a residential support program;

[te)] (iii) a residential treatment program; or

[td)] (iv) a therapeutic school.

(b) "Congregate care program' does not include a human services program that:

(1) i1s licensed to serve adults; and

(i1) is approved by the office to serve a child for a limited time.

(10) "Day treatment" means specialized treatment that is provided to:

(a) aclient less than 24 hours a day; and

(b) four or more persons who:

(1) are unrelated to the owner or provider; and

(i1) have emotional, psychological, developmental, physical, or behavioral
dysfunctions, impairments, or chemical dependencies.

(11) "Department" means the Department of Human Services.

(12) "Department contractor" means an individual who:

(a) provides services under a contract with the department; and

(b) due to the contract with the department, has or will likely have direct access to a

child or vulnerable adult.
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(13) "Direct access" means that an individual has, or likely will have:

(a) contact with or access to a child or vulnerable adult that provides the individual
with an opportunity for personal communication or touch; or

(b) an opportunity to view medical, financial, or other confidential personal identifying
information of the child, the child's parents or legal guardians, or the vulnerable adult.

(14) "Directly supervised" means that an individual is being supervised under the
uninterrupted visual and auditory surveillance of another individual who has a current
background screening approval issued by the office.

(15) "Director" means the director of the Office of Licensing.

(16) "Domestic violence" means the same as that term is defined in Section 77-36-1.

(17) "Domestic violence treatment program" means a nonresidential program designed
to provide psychological treatment and educational services to perpetrators and victims of
domestic violence.

(18) "Elder adult" means a person 65 years old or older.

(19) "Executive director" means the executive director of the department.

(20) "Foster home" means a residence that is licensed or certified by the Office of
Licensing for the full-time substitute care of a child.

(21) "Health benefit plan" means the same as that term is defined in Section
31A-1-301.

(22) "Health care provider" means the same as that term is defined in Section
78B-3-403.

(23) "Health insurer" means the same as that term is defined in Section 31A-22-615.5.

(24) (a) "Human services program" means:

(1) a foster home;

(i1) a therapeutic school;

(i11) a youth program;

(iv) an outdoor youth program;

(v) aresidential treatment program;
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(vi) aresidential support program;

(vil) a resource family home;

(viii) a recovery residence; or

(ix) a facility or program that provides:

(A) adult day care;

(B) day treatment;

(C) outpatient treatment;

(D) domestic violence treatment;

(E) child-placing services;

(F) social detoxification; or

(G) any other human services that are required by contract with the department to be
licensed with the department.

(b) "Human services program" does not include:

(1) aboarding school; or

(i1) a residential, vocational and life skills program, as defined in Section 13-53-102.

(25) "Indian child" means the same as that term is defined in 25 U.S.C. Sec. 1903.

(26) "Indian country" means the same as that term is defined in 18 U.S.C. Sec. 1151.

(27) "Indian tribe" means the same as that term is defined in 25 U.S.C. Sec. 1903.

(28) "Intermediate secure treatment" means 24-hour specialized residential treatment or
care for an individual who:

(a) cannot live independently or in a less restrictive environment; and

(b) requires, without the individual's consent or control, the use of locked doors to care
for the individual.

(29) "Licensee" means an individual or a human services program licensed by the
office.

(30) "Local government" means a city, town, metro township, or county.

(31) "Minor" has the same meaning as "child."

(32) "Office" means the Office of Licensing within the Department of Human Services.
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(33) "Outdoor youth program" means a program that provides:

(a) services to a child that has:

(1) a chemical dependency; or

(i1) a dysfunction or impairment that is emotional, psychological, developmental,
physical, or behavioral,

(b) a 24-hour outdoor group living environment; and

(c) (1) regular therapy, including group, individual, or supportive family therapy; or

(i1) informal therapy or similar services, including wilderness therapy, adventure
therapy, or outdoor behavioral healthcare.

(34) "Outpatient treatment" means individual, family, or group therapy or counseling
designed to improve and enhance social or psychological functioning for those whose physical
and emotional status allows them to continue functioning in their usual living environment.

(35) "Practice group" or "group practice" means two or more health care providers
legally organized as a partnership, professional corporation, or similar association, for which:

(a) substantially all of the services of the health care providers who are members of the
group are provided through the group and are billed in the name of the group and amounts
received are treated as receipts of the group; and

(b) the overhead expenses of and the income from the practice are distributed in
accordance with methods previously determined by members of the group.

(36) "Private-placement child" means a child whose parent or guardian enters into a
contract with a congregate care program for the child to receive services.

(37) (a) "Recovery residence" means a home, residence, or facility that meets at least
two of the following requirements:

(1) provides a supervised living environment for individuals recovering from a
substance use disorder;

(i1) provides a living environment in which more than half of the individuals in the
residence are recovering from a substance use disorder;

(i11) provides or arranges for residents to receive services related to their recovery from
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a substance use disorder, either on or off site;

(iv) is held out as a living environment in which individuals recovering from substance
abuse disorders live together to encourage continued sobriety; or

(v) (A) receives public funding; or

(B) is run as a business venture, either for-profit or not-for-profit.

(b) "Recovery residence" does not mean:

(1) aresidential treatment program;

(i1) residential support program; or

(ii1) a home, residence, or facility, in which:

(A) residents, by their majority vote, establish, implement, and enforce policies
governing the living environment, including the manner in which applications for residence are
approved and the manner in which residents are expelled;

(B) residents equitably share rent and housing-related expenses; and

(C) alandlord, owner, or operator does not receive compensation, other than fair
market rental income, for establishing, implementing, or enforcing policies governing the
living environment.

(38) "Regular business hours" means:

(a) the hours during which services of any kind are provided to a client; or

(b) the hours during which a client is present at the facility of a licensee.

(39) (a) "Residential support program" means a program that arranges for or provides
the necessities of life as a protective service to individuals or families who have a disability or
who are experiencing a dislocation or emergency that prevents them from providing these
services for themselves or their families.

(b) "Residential support program" includes a program that provides a supervised living
environment for individuals with dysfunctions or impairments that are:

(1) emotional;

(i1) psychological;

(i11) developmental; or
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(iv) behavioral.

(c) Treatment is not a necessary component of a residential support program.

(d) "Residential support program" does not include:

(1) arecovery residence; or

(i1) a program that provides residential services that are performed:

(A) exclusively under contract with the department and provided to individuals through
the Division of Services for People with Disabilities; or

(B) in a facility that serves fewer than four individuals.

(40) (a) "Residential treatment" means a 24-hour group living environment for four or
more individuals unrelated to the owner or provider that offers room or board and specialized
treatment, behavior modification, rehabilitation, discipline, emotional growth, or habilitation
services for persons with emotional, psychological, developmental, or behavioral dysfunctions,
impairments, or chemical dependencies.

(b) "Residential treatment" does not include a:

(1) boarding school;

(i1) foster home; or

(ii1) recovery residence.

(41) "Residential treatment program" means a program or facility that provides:

(a) residential treatment; or

(b) intermediate secure treatment.

(42) "Seclusion" means the involuntary confinement of an individual in a room or an
area:

(a) away from the individual's peers; and

(b) in a manner that physically prevents the individual from leaving the room or area.

(43) "Social detoxification" means short-term residential services for persons who are
experiencing or have recently experienced drug or alcohol intoxication, that are provided
outside of a health care facility licensed under Title 26, Chapter 21, Health Care Facility

Licensing and Inspection Act, and that include:
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254 (a) room and board for persons who are unrelated to the owner or manager of the

255  facility;

256 (b) specialized rehabilitation to acquire sobriety; and
257 (c) aftercare services.
258 (44) "Substance abuse disorder" or "substance use disorder" mean the same as

259  "substance use disorder" is defined in Section 62A-15-1202.
260 (45) "Substance abuse treatment program" or "substance use disorder treatment

261  program" means a program:

262 (a) designed to provide:

263 (1) specialized drug or alcohol treatment;

264 (i1) rehabilitation; or

265 (i11) habilitation services; and

266 (b) that provides the treatment or services described in Subsection (45)(a) to persons
267  with:

268 (1) a diagnosed substance use disorder; or

269 (i1) chemical dependency disorder.

270 (46) "Therapeutic school" means a residential group living facility:
271 (a) for four or more individuals that are not related to:

272 (1) the owner of the facility; or

273 (i1) the primary service provider of the facility;

274 (b) that serves students who have a history of failing to function:
275 (1) at home;

276 (i1) in a public school; or

277 (i11) in a nonresidential private school; and

278 (c) that offers:

279 (1) room and board; and

280 (i) an academic education integrated with:

281 (A) specialized structure and supervision; or

-10 -
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(B) services or treatment related to:

(I) a disability;

(II) emotional development;

(Il) behavioral development;

(IV) familial development; or

(V) social development.

(47) "Unrelated persons" means persons other than parents, legal guardians,
grandparents, brothers, sisters, uncles, or aunts.

(48) "Vulnerable adult" means an elder adult or an adult who has a temporary or
permanent mental or physical impairment that substantially affects the person's ability to:

(a) provide personal protection;

(b) provide necessities such as food, shelter, clothing, or mental or other health care;

(c) obtain services necessary for health, safety, or welfare;

(d) carry out the activities of daily living;

(e) manage the adult's own resources; or

(f) comprehend the nature and consequences of remaining in a situation of abuse,
neglect, or exploitation.

(49) (a) "Youth program" means a program designed to provide behavioral, substance
abuse, or mental health services to minors that:

(1) serves adjudicated or nonadjudicated youth;

(i1) charges a fee for its services;

(i11) may provide host homes or other arrangements for overnight accommodation of
the youth;

(iv) may provide all or part of its services in the outdoors;

(v) may limit or censor access to parents or guardians; and

(vi) prohibits or restricts a minor's ability to leave the program at any time of the
minor's own free will.

(b) "Youth program" does not include recreational programs such as Boy Scouts, Girl

-11 -
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Scouts, 4-H, and other such organizations.

(50) (a) "Youth transportation company'" means any person that transports a child for

payment to or from a congregate care program in Utah.

(b) "Youth transportation company" does not include:

(1) arelative of the child;

(i1) a state agency; or

(ii1) a congregate care program's employee who transports the child from the

congregate care program that employs the employee and returns the child to the same

congregate care program.

Section 2. Section 62A-2-116 is amended to read:

62A-2-116. Violation -- Criminal penalties.

(1) (a) A person who owns, establishes, conducts, maintains, manages, or operates a
human services program in violation of this chapter is guilty of a class A misdemeanor if the
violation endangers or harms the health, welfare, or safety of persons participating in that
program.

(b) Conviction in a criminal proceeding does not preclude the office from:

(i) assessing a civil penalty or an administrative penalty;

(i1) denying, placing conditions on, suspending, or revoking a license; or

(ii1) seeking injunctive or equitable relief.

(2) Any person that violates a provision of this chapter, lawful orders of the office, or
rules adopted under this chapter may be assessed a penalty not to exceed the sum of $10,000
per violation, in:

(a) ajudicial civil proceeding; or

(b) an administrative action in accordance with Title 63G, Chapter 4, Administrative
Procedures Act.

(3) Assessment of a judicial penalty or an administrative penalty does not preclude the
office from:

(a) seeking criminal penalties;

-12 -
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(b) denying, placing conditions on, suspending, or revoking a license; or

(c) seeking injunctive or equitable relief.

(4) The office may assess the human services program the cost incurred by the office in
placing a monitor.

(5) Notwithstanding Subsection (1)(a) and subject to Subsections (1)(b) and (2), an
individual is guilty of a class A misdemeanor if the individual knowingly and willfully offers,
pays, promises to pay, solicits, or receives any remuneration, including any commission, bonus,
kickback, bribe, or rebate, directly or indirectly, overtly or covertly, in cash or in kind, or
engages in any split-fee arrangement in return for:

(a) referring an individual to a person for the furnishing or arranging for the furnishing
of any item or service for the treatment of a substance use disorder;

(b) receiving a referred individual for the furnishing or arranging for the furnishing of
any item or service for the treatment of a substance use disorder; or

(c) referring a clinical sample to a person, including a laboratory, for testing that is
used toward the furnishing of any item or service for the treatment of a substance use disorder.

(6) Subsection (5) does not prohibit:

(a) any discount, payment, waiver of payment, or payment practice not prohibited by
42 U.S.C. Sec. 1320a-7(b) or regulations made under 42 U.S.C. Sec. 1320a-7(b);

(b) patient referrals within a practice group;

(c) payments by a health insurer who reimburses, provides, offers to provide, or
administers health, mental health, or substance use disorder goods or services under a health
benefit plan;

(d) payments to or by a health care provider, practice group, or substance use disorder
treatment program that has contracted with a local mental health authority, a local substance
abuse authority, a health insurer, a health care purchasing group, or the Medicare or Medicaid
program to provide health, mental health, or substance use disorder services;

(e) payments by a health care provider, practice group, or substance use disorder

treatment program to a health, mental health, or substance use disorder information service that

- 13-
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provides information upon request and without charge to consumers about providers of health
care goods or services to enable consumers to select appropriate providers or facilities, if the
information service:

(1) does not attempt, through standard questions for solicitation of consumer criteria or
through any other means, to steer or lead a consumer to select or consider selection of a
particular health care provider, practice group, or substance use disorder treatment program;

(i1) does not provide or represent that the information service provides diagnostic or
counseling services or assessments of illness or injury and does not make any promises of cure
or guarantees of treatment; and

(i11) charges and collects fees from a health care provider, practice group, or substance
use disorder treatment program participating in information services that:

(A) are set in advance;

(B) are consistent with the fair market value for those information services; and

(C) are not based on the potential value of the goods or services that a health care
provider, practice group, or substance use disorder treatment program may provide to a patient;
or

(f) payments by a laboratory to a person that:

(1) does not have a financial interest in or with a facility or person who refers a clinical
sample to the laboratory;

(i1) 1s not related to an owner of a facility or a person who refers a clinical sample to
the laboratory;

(i11) 1is not related to and does not have a financial relationship with a health care
provider who orders the laboratory to conduct a test that is used toward the furnishing of an
item or service for the treatment of a substance use disorder;

(iv) identifies, in advance of providing marketing or sales services, the types of clinical
samples that each laboratory will receive, if the person provides marketing or sales services to
more than one laboratory;

(v) the person does not identify as or hold itself out to be a laboratory or part of a

- 14 -
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394  network with an insurance payor, if the person provides marketing or sales services under a
395  contract with a laboratory, as described in Subsection (6)(f)(vii)(B);

396 (vi) the person identifies itself in all marketing materials as a salesperson for a licensed
397 laboratory and identifies each laboratory that the person represents, if the person provides

398  marketing or sales services under a contract with a laboratory, as described in Subsection

399  (6)(H)(vii)(B); and

400 (vii) (A) is a sales person employed by the laboratory to market or sell the laboratory's
401  services to a person who provides substance use disorder treatment; or

402 (B) is a person under contract with the laboratory to market or sell the laboratory's
403  services to a person who provides substance use disorder treatment, if the total compensation
404  paid by the laboratory does not exceed the total compensation that the laboratory pays to

405  employees of the laboratory for similar marketing or sales services.

406 (7) (a) A person may not knowingly or willfully, in exchange for referring an

407  individual to a youth transportation company:

408 (1) offer, pay, promise to pay, solicit, or receive any remuneration directly or indirectly,

409  overtly or covertly, in cash or in kind, including:

410 (A) a commission;

411 (B) abonus;

412 (C) akickback;

413 (D) a bribe; or

414 (E) arebate; or

415 (11) engage in any split-fee arrangement.

416 (b) A person who violates Subsection (7)(a) is guilty of a class A misdemeanor and

417  shall be assessed a penalty in accordance with Subsection (2).

418 Section 3. Section 62A-2-120 is amended to read:

419 62A-2-120. Background check -- Direct access to children or vulnerable adults.
420 (1) As used in this section:

421 (a) (1) "Applicant" means:

-15 -



S.B. 239 Enrolled Copy

422 (A) the same as that term is defined in Section 62A-2-101;

423 (B) an individual who is associated with a licensee and has or will likely have direct
424  access to a child or a vulnerable adult;

425 (C) an individual who provides respite care to a foster parent or an adoptive parent on

426  more than one occasion;

427 (D) a department contractor;
428 (E) an individual who transports a child for a youth transportation company;
429 [(E)] (F) a guardian submitting an application on behalf of an individual, other than the

430  child or vulnerable adult who is receiving the service, if the individual is 12 years old or older
431  and resides in a home, that is licensed or certified by the office, with the child or vulnerable
432 adult who is receiving services; or

433 [(F)] (G) a guardian submitting an application on behalf of an individual, other than the
434 child or vulnerable adult who is receiving the service, if the individual is 12 years old or older
435  and is a person described in Subsection (1)(a)(1)(A), (B), (C), or (D).

436 (i1) "Applicant" does not mean an individual, including an adult, who is in the custody
437  of the Division of Child and Family Services or the Division of Juvenile Justice Services.

438 (b) "Application" means a background screening application to the office.

439 (c) "Bureau" means the Bureau of Criminal Identification within the Department of
440  Public Safety, created in Section 53-10-201.

441 (d) "Incidental care" means occasional care, not in excess of five hours per week and

442  never overnight, for a foster child.

443 (e) "Personal identifying information" means:

444 (1) current name, former names, nicknames, and aliases;
445 (i1) date of birth;

446 (ii1) physical address and email address;

447 (iv) telephone number;

448 (v) driver license or other government-issued identification;
449 (vi) social security number;

- 16 -
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(vii) only for applicants who are 18 years old or older, fingerprints, in a form specified
by the office; and

(viii) other information specified by the office by rule made in accordance with Title
63G, Chapter 3, Utah Administrative Rulemaking Act.

(2) (a) Except as provided in Subsection (13), an applicant or a representative shall
submit the following to the office:

(i) personal identifying information;

(i1) a fee established by the office under Section 63J-1-504; and

(ii1) a disclosure form, specified by the office, for consent for:

(A) an initial background check upon submission of the information described under
this Subsection (2)(a);

(B) ongoing monitoring of fingerprints and registries until no longer associated with a
licensee for 90 days;

(C) abackground check when the office determines that reasonable cause exists; and

(D) retention of personal identifying information, including fingerprints, for
monitoring and notification as described in Subsections (3)(d) and (4).

(b) In addition to the requirements described in Subsection (2)(a), if an applicant
resided outside of the United States and its territories during the five years immediately
preceding the day on which the information described in Subsection (2)(a) is submitted to the
office, the office may require the applicant to submit documentation establishing whether the
applicant was convicted of a crime during the time that the applicant resided outside of the
United States or its territories.

(3) The office:

(a) shall perform the following duties as part of a background check of an applicant:

(1) check state and regional criminal background databases for the applicant's criminal
history by:

(A) submitting personal identifying information to the bureau for a search; or

(B) using the applicant's personal identifying information to search state and regional
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478  criminal background databases as authorized under Section 53-10-108;

479 (i1) submit the applicant's personal identifying information and fingerprints to the

480  bureau for a criminal history search of applicable national criminal background databases;

481 (i11) search the Department of Human Services, Division of Child and Family Services'
482  Licensing Information System described in Section 62A-4a-1006;

483 (iv) search the Department of Human Services, Division of Aging and Adult Services'
484  vulnerable adult abuse, neglect, or exploitation database described in Section 62A-3-311.1;
485 (v) search the juvenile court records for substantiated findings of severe child abuse or
486  neglect described in Section 80-3-404; and

487 (vi) search the juvenile court arrest, adjudication, and disposition records, as provided
488  under Section 78A-6-209;

489 (b) shall conduct a background check of an applicant for an initial background check
490  upon submission of the information described under Subsection (2)(a);

491 (c) may conduct all or portions of a background check of an applicant, as provided by
492  rule, made by the office in accordance with Title 63G, Chapter 3, Utah Administrative

493  Rulemaking Act:

494 (1) for an annual renewal; or
495 (i1)) when the office determines that reasonable cause exists;
496 (d) may submit an applicant's personal identifying information, including fingerprints,

497  to the bureau for checking, retaining, and monitoring of state and national criminal background
498  databases and for notifying the office of new criminal activity associated with the applicant;
499 (e) shall track the status of an approved applicant under this section to ensure that an
500  approved applicant is not required to duplicate the submission of the applicant's fingerprints if
501  the applicant applies for:

502 (i) more than one license;

503 (i1) direct access to a child or a vulnerable adult in more than one human services

504  program; or

505 (i11) direct access to a child or a vulnerable adult under a contract with the department;
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(f) shall track the status of each license and each individual with direct access to a child
or a vulnerable adult and notify the bureau within 90 days after the day on which the license
expires or the individual's direct access to a child or a vulnerable adult ceases;

(g) shall adopt measures to strictly limit access to personal identifying information
solely to the individuals responsible for processing and entering the applications for
background checks and to protect the security of the personal identifying information the office
reviews under this Subsection (3);

(h) as necessary to comply with the federal requirement to check a state's child abuse
and neglect registry regarding any individual working in a congregate care program, shall:

(1) search the Department of Human Services, Division of Child and Family Services'
Licensing Information System described in Section 62A-4a-1006; and

(i1) require the child abuse and neglect registry be checked in each state where an
applicant resided at any time during the five years immediately preceding the day on which the
applicant submits the information described in Subsection (2)(a) to the office; and

(1) shall make rules, in accordance with Title 63G, Chapter 3, Utah Administrative
Rulemaking Act, to implement the provisions of this Subsection (3) relating to background
checks.

(4) (a) With the personal identifying information the office submits to the bureau under
Subsection (3), the bureau shall check against state and regional criminal background databases
for the applicant's criminal history.

(b) With the personal identifying information and fingerprints the office submits to the
bureau under Subsection (3), the bureau shall check against national criminal background
databases for the applicant's criminal history.

(c) Upon direction from the office, and with the personal identifying information and
fingerprints the office submits to the bureau under Subsection (3)(d), the bureau shall:

(1) maintain a separate file of the fingerprints for search by future submissions to the
local and regional criminal records databases, including latent prints; and

(i1) monitor state and regional criminal background databases and identify criminal
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534 activity associated with the applicant.

535 (d) The bureau is authorized to submit the fingerprints to the Federal Bureau of

536  Investigation Next Generation Identification System, to be retained in the Federal Bureau of
537  Investigation Next Generation Identification System for the purpose of:

538 (i) being searched by future submissions to the national criminal records databases,
539  including the Federal Bureau of Investigation Next Generation Identification System and latent
540  prints; and

541 (i1) monitoring national criminal background databases and identifying criminal

542  activity associated with the applicant.

543 (e) The Bureau shall notify and release to the office all information of criminal activity
544  associated with the applicant.

545 (f) Upon notice from the office that a license has expired or an individual's direct

546  access to a child or a vulnerable adult has ceased for 90 days, the bureau shall:

547 (1) discard and destroy any retained fingerprints; and

548 (i1) notify the Federal Bureau of Investigation when the license has expired or an

549  individual's direct access to a child or a vulnerable adult has ceased, so that the Federal Bureau
550  of Investigation will discard and destroy the retained fingerprints from the Federal Bureau of
551  Investigation Next Generation Identification System.

552 (5) (a) After conducting the background check described in Subsections (3) and (4), the
553  office shall deny an application to an applicant who, within three years before the day on which
554  the applicant submits information to the office under Subsection (2) for a background check,
555  has been convicted of any of the following, regardless of whether the offense is a felony, a

556  misdemeanor, or an infraction:

557 (1) an offense identified as domestic violence, lewdness, voyeurism, battery, cruelty to

558  animals, or bestiality;

559 (i1) aviolation of any pornography law, including sexual exploitation of a minor;
560 (ii1) prostitution;
561 (iv) an offense included in:
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(A) Title 76, Chapter 5, Offenses Against the Person;

(B) Section 76-5b-201, Sexual Exploitation of a Minor; or

(C) Title 76, Chapter 7, Offenses Against the Family;

(v) aggravated arson, as described in Section 76-6-103;

(vi) aggravated burglary, as described in Section 76-6-203;

(vil) aggravated robbery, as described in Section 76-6-302;

(viii) identity fraud crime, as described in Section 76-6-1102; or

(ix) a felony or misdemeanor offense committed outside of the state that, if committed
in the state, would constitute a violation of an offense described in Subsections (5)(a)(i)
through (viii).

(b) If the office denies an application to an applicant based on a conviction described in
Subsection (5)(a), the applicant is not entitled to a comprehensive review described in
Subsection (6).

(c) If the applicant will be working in a program serving only adults whose only
impairment is a mental health diagnosis, including that of a serious mental health disorder,
with or without co-occurring substance use disorder, the denial provisions of Subsection (5)(a)
do not apply, and the office shall conduct a comprehensive review as described in Subsection
(6).

(6) (a) The office shall conduct a comprehensive review of an applicant's background
check if the applicant:

(1) has an open court case or a conviction for any felony offense, not described in
Subsection (5)(a), with a date of conviction that is no more than 10 years before the date on
which the applicant submits the application;

(i1) has an open court case or a conviction for a misdemeanor offense, not described in
Subsection (5)(a), and designated by the office, by rule, in accordance with Title 63G, Chapter
3, Utah Administrative Rulemaking Act, if the conviction is within three years before the day
on which the applicant submits information to the office under Subsection (2) for a background

check;
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590 (ii1) has a conviction for any offense described in Subsection (5)(a) that occurred more
591  than three years before the day on which the applicant submitted information under Subsection
592 (2)(a);

593 (iv) is currently subject to a plea in abeyance or diversion agreement for any offense
594  described in Subsection (5)(a);

595 (v) has a listing in the Department of Human Services, Division of Child and Family
596  Services' Licensing Information System described in Section 62A-4a-1006;

597 (vi) has a listing in the Department of Human Services, Division of Aging and Adult
598  Services' vulnerable adult abuse, neglect, or exploitation database described in Section

599  62A-3-311.1;

600 (vii) has a record in the juvenile court of a substantiated finding of severe child abuse
601  or neglect described in Section 80-3-404;

602 (viii) has a record of an adjudication in juvenile court for an act that, if committed by
603  an adult, would be a felony or misdemeanor, if the applicant is:

604 (A) under 28 years old; or

605 (B) 28 years old or older and has been convicted of, has pleaded no contest to, or is
606  currently subject to a plea in abeyance or diversion agreement for a felony or a misdemeanor

607  offense described in Subsection (5)(a);

608 (ix) has a pending charge for an offense described in Subsection (5)(a); or
609 (x) is an applicant described in Subsection (5)(c).
610 (b) The comprehensive review described in Subsection (6)(a) shall include an

611 examination of’

612 (1) the date of the offense or incident;

613 (i1) the nature and seriousness of the offense or incident;

614 (ii1) the circumstances under which the offense or incident occurred;

615 (iv) the age of the perpetrator when the offense or incident occurred,

616 (v) whether the offense or incident was an isolated or repeated incident;

617 (vi) whether the offense or incident directly relates to abuse of a child or vulnerable
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adult, including:

(A) actual or threatened, nonaccidental physical, mental, or financial harm;

(B) sexual abuse;

(C) sexual exploitation; or

(D) negligent treatment;

(vil) any evidence provided by the applicant of rehabilitation, counseling, psychiatric
treatment received, or additional academic or vocational schooling completed;

(viii) the applicant's risk of harm to clientele in the program or in the capacity for
which the applicant is applying; and

(ix) any other pertinent information presented to or publicly available to the committee
members.

(c) At the conclusion of the comprehensive review described in Subsection (6)(a), the
office shall deny an application to an applicant if the office finds that approval would likely
create a risk of harm to a child or a vulnerable adult.

(d) At the conclusion of the comprehensive review described in Subsection (6)(a), the
office may not deny an application to an applicant solely because the applicant was convicted
of an offense that occurred 10 or more years before the day on which the applicant submitted
the information required under Subsection (2)(a) if:

(1) the applicant has not committed another misdemeanor or felony offense after the
day on which the conviction occurred; and

(i1) the applicant has never been convicted of an offense described in Subsection
(14)(c).

(e) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
office may make rules, consistent with this chapter, to establish procedures for the
comprehensive review described in this Subsection (6).

(7) Subject to Subsection (10), the office shall approve an application to an applicant
who is not denied under Subsection (5), (6), or (14).

(8) (a) The office may conditionally approve an application of an applicant, for a
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maximum of 60 days after the day on which the office sends written notice to the applicant
under Subsection (12), without requiring that the applicant be directly supervised, if the office:

(1) is awaiting the results of the criminal history search of national criminal background
databases; and

(i) would otherwise approve an application of the applicant under Subsection (7).

(b) The office may conditionally approve an application of an applicant, for a
maximum of one year after the day on which the office sends written notice to the applicant
under Subsection (12), without requiring that the applicant be directly supervised if the office:

(1) is awaiting the results of an out-of-state registry for providers other than foster and
adoptive parents; and

(i) would otherwise approve an application of the applicant under Subsection (7).

(c) Upon receiving the results of the criminal history search of a national criminal
background database, the office shall approve or deny the application of the applicant in
accordance with Subsections (5) through (7).

(9) A licensee or department contractor may not permit an individual to have direct
access to a child or a vulnerable adult unless, subject to Subsection (10):

(a) the individual is associated with the licensee or department contractor and:

(1) the individual's application is approved by the office under this section;

(i1) the individual's application is conditionally approved by the office under
Subsection (8); or

(ii1) (A) the individual has submitted the background check information described in
Subsection (2) to the office;

(B) the office has not determined whether to approve the applicant's application; and

(C) the individual is directly supervised by an individual who has a current background
screening approval issued by the office under this section and is associated with the licensee or
department contractor;

(b) (1) the individual is associated with the licensee or department contractor;

(i1) the individual has a current background screening approval issued by the office
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under this section;

(i11) one of the following circumstances, that the office has not yet reviewed under
Subsection (6), applies to the individual:

(A) the individual was charged with an offense described in Subsection (5)(a);

(B) the individual is listed in the Licensing Information System, described in Section
62A-4a-1006;

(C) the individual is listed in the vulnerable adult abuse, neglect, or exploitation
database, described in Section 62A-3-311.1;

(D) the individual has a record in the juvenile court of a substantiated finding of severe
child abuse or neglect, described in Section 80-3-404; or

(E) the individual has a record of an adjudication in juvenile court for an act that, if
committed by an adult, would be a felony or a misdemeanor as described in Subsection (5)(a)
or (6); and

(iv) the individual is directly supervised by an individual who:

(A) has a current background screening approval issued by the office under this
section; and

(B) is associated with the licensee or department contractor;

(c) the individual:

(1) is not associated with the licensee or department contractor; and

(i1) 1s directly supervised by an individual who:

(A) has a current background screening approval issued by the office under this
section; and

(B) is associated with the licensee or department contractor;

(d) the individual is the parent or guardian of the child, or the guardian of the
vulnerable adult;

(e) the individual is approved by the parent or guardian of the child, or the guardian of
the vulnerable adult, to have direct access to the child or the vulnerable adult;

(f) the individual is only permitted to have direct access to a vulnerable adult who
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702  voluntarily invites the individual to visit; or

703 (g) the individual only provides incidental care for a foster child on behalf of a foster
704  parent who has used reasonable and prudent judgment to select the individual to provide the
705  incidental care for the foster child.

706 (10) An individual may not have direct access to a child or a vulnerable adult if the
707  individual is prohibited by court order from having that access.

708 (11) Notwithstanding any other provision of this section, an individual for whom the
709  office denies an application may not have direct access to a child or vulnerable adult unless the
710  office approves a subsequent application by the individual.

711 (12) (a) Within 30 days after the day on which the office receives the background
712 check information for an applicant, the office shall give notice of the clearance status to:

713 (1) the applicant, and the licensee or department contractor, of the office's decision
714 regarding the background check and findings; and

715 (i1) the applicant of any convictions and potentially disqualifying charges and

716  adjudications found in the search.

717 (b) With the notice described in Subsection (12)(a), the office shall also give the

718  applicant the details of any comprehensive review conducted under Subsection (6).

719 (c) If the notice under Subsection (12)(a) states that the applicant's application is

720  denied, the notice shall further advise the applicant that the applicant may, under Subsection
721  62A-2-111(2), request a hearing in the department's Office of Administrative Hearings, to
722 challenge the office's decision.

723 (d) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the
724  office shall make rules, consistent with this chapter:

725 (1) defining procedures for the challenge of the office's background check decision
726  described in Subsection (12)(c); and

727 (i1) expediting the process for renewal of a license under the requirements of this
728  section and other applicable sections.

729 (13) An individual or a department contractor who provides services in an adults only
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730  substance use disorder program, as defined by rule, is exempt from this section. This

731  exemption does not extend to a program director or a member, as defined by Section

732 62A-2-108, of the program.

733 (14) (a) Except as provided in Subsection (14)(b), in addition to the other requirements
734 of this section, if the background check of an applicant is being conducted for the purpose of
735  giving clearance status to an applicant seeking a position in a congregate care program, an

736  applicant for a one-time adoption, an applicant seeking to provide a prospective foster home, or
737  an applicant seeking to provide a prospective adoptive home, the office shall:

738 (1) check the child abuse and neglect registry in each state where each applicant resided
739  in the five years immediately preceding the day on which the applicant applied to be a foster
740  parent or adoptive parent, to determine whether the prospective foster parent or prospective
741  adoptive parent is listed in the registry as having a substantiated or supported finding of child
742  abuse or neglect; and

743 (i1) check the child abuse and neglect registry in each state where each adult living in
744  the home of the applicant described in Subsection (14)(a)(i) resided in the five years

745  immediately preceding the day on which the applicant applied to be a foster parent or adoptive
746  parent, to determine whether the adult is listed in the registry as having a substantiated or

747  supported finding of child abuse or neglect.

748 (b) The requirements described in Subsection (14)(a) do not apply to the extent that:
749 (1) federal law or rule permits otherwise; or
750 (i1) the requirements would prohibit the Division of Child and Family Services or a

751  court from placing a child with:

752 (A) anoncustodial parent under Section 62A-4a-209, 80-3-302, or 80-3-303; or

753 (B) arelative, other than a noncustodial parent, under Section 62A-4a-209, 80-3-302,
754  or 80-3-303, pending completion of the background check described in Subsection (5).

755 (c) Notwithstanding Subsections (5) through (9), the office shall deny a clearance to an
756  applicant seeking a position in a congregate care program, an applicant for a one-time adoption,

757  an applicant to become a prospective foster parent, or an applicant to become a prospective
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adoptive parent if the applicant has been convicted of:

(1) a felony involving conduct that constitutes any of the following:

(A) child abuse, as described in Section 76-5-109;

(B) commission of domestic violence in the presence of a child, as described in Section
76-5-109.1;

(C) abuse or neglect of a child with a disability, as described in Section 76-5-110;

(D) endangerment of a child or vulnerable adult, as described in Section 76-5-112.5;

(E) aggravated murder, as described in Section 76-5-202;

(F) murder, as described in Section 76-5-203;

(G) manslaughter, as described in Section 76-5-205;

(H) child abuse homicide, as described in Section 76-5-208;

(I) homicide by assault, as described in Section 76-5-209;

(J) kidnapping, as described in Section 76-5-301;

(K) child kidnapping, as described in Section 76-5-301.1;

(L) aggravated kidnapping, as described in Section 76-5-302;

(M) human trafficking of a child, as described in Section 76-5-308.5;

(N) an offense described in Title 76, Chapter 5, Part 4, Sexual Offenses;

(O) sexual exploitation of a minor, as described in Section 76-5b-201;

(P) aggravated arson, as described in Section 76-6-103;

(Q) aggravated burglary, as described in Section 76-6-203;

(R) aggravated robbery, as described in Section 76-6-302; or

(S) domestic violence, as described in Section 77-36-1; or

(i1) an offense committed outside the state that, if committed in the state, would
constitute a violation of an offense described in Subsection (14)(c)(1).

(d) Notwithstanding Subsections (5) through (9), the office shall deny a license or
license renewal to a prospective foster parent or a prospective adoptive parent if, within the
five years immediately preceding the day on which the individual's application or license would

otherwise be approved, the applicant was convicted of a felony involving conduct that
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constitutes a violation of any of the following:

(1) aggravated assault, as described in Section 76-5-103;

(i1) aggravated assault by a prisoner, as described in Section 76-5-103.5;

(i11) mayhem, as described in Section 76-5-105;

(iv) an offense described in Title 58, Chapter 37, Utah Controlled Substances Act;

(v) an offense described in Title 58, Chapter 37a, Utah Drug Paraphernalia Act;

(vi) an offense described in Title 58, Chapter 37b, Imitation Controlled Substances
Act;

(vii) an offense described in Title 58, Chapter 37c, Utah Controlled Substance
Precursor Act; or

(viii) an offense described in Title 58, Chapter 37d, Clandestine Drug Lab Act.

(e) In addition to the circumstances described in Subsection (6)(a), the office shall
conduct the comprehensive review of an applicant's background check pursuant to this section
if the registry check described in Subsection (14)(a) indicates that the individual is listed in a
child abuse and neglect registry of another state as having a substantiated or supported finding
of a severe type of child abuse or neglect as defined in Section 62A-4a-1002.

Section 4. Section 62A-2-123 is amended to read:

62A-2-123. Congregate care program regulation.

(1) A congregate care program may not use a cruel, severe, unusual, or unnecessary
practice on a child, including:

(a) astrip search unless the congregate care program determines and documents that a
strip search is necessary to protect an individual's health or safety;

(b) abody cavity search unless the congregate care program determines and documents
that a body cavity search is necessary to protect an individual's health or safety;

(c¢) inducing pain to obtain compliance;

(d) hyperextending joints;

(e) peer restraints;

(f) discipline or punishment that is intended to frighten or humiliate;
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(g) requiring or forcing the child to take an uncomfortable position, including squatting
or bending;

(h) for the purpose of punishing or humiliating, requiring or forcing the child to repeat
physical movements or physical exercises such as running laps or performing push-ups;

(1) spanking, hitting, shaking, or otherwise engaging in aggressive physical contact;

(j) denying an essential program service;

(k) depriving the child of a meal, water, rest, or opportunity for toileting;

(1) denying shelter, clothing, or bedding;

(m) withholding personal interaction, emotional response, or stimulation;

(n) prohibiting the child from entering the residence;

(o) abuse as defined in Section 80-1-102; and

(p) neglect as defined in Section 80-1-102.

(2) Before a congregate care program may use a restraint or seclusion, the congregate
care program shall:

(a) develop and implement written policies and procedures that:

(1) describe the circumstances under which a staff member may use a restraint or
seclusion;

(i1) describe which staff members are authorized to use a restraint or seclusion;

(ii1) describe procedures for monitoring a child that is restrained or in seclusion;

(iv) describe time limitations on the use of a restraint or seclusion;

(v) require immediate and continuous review of the decision to use a restraint or
seclusion;

(vi) require documenting the use of a restraint or seclusion;

(vii) describe record keeping requirements for records related to the use of a restraint or
seclusion;

(viii) to the extent practicable, require debriefing the following individuals if
debriefing would not interfere with an ongoing investigation, violate any law or regulation, or

conflict with a child's treatment plan:
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(A) each witness to the event;

(B) each staff member involved; and

(C) the child who was restrained or in seclusion][:];

(ix) include a procedure for complying with Subsection (5); and

(x) provide an administrative review process and required follow up actions after a
child is restrained or put in seclusion; and

(b) consult with the office to ensure that the congregate care program's written policies
and procedures align with [mdustrystandards-and] applicable law.

(3) A congregate care program:

(a) may use a passive physical restraint only if the passive physical restraint is
supported by a nationally or regionally recognized curriculum focused on non-violent
interventions and de-escalation techniques;

(b) may not use a chemical or mechanical restraint unless the office has authorized the
congregate care program to use a chemical or mechanical restraint;

(c) shall ensure that a staff member that uses a restraint on a child is:

(1) properly trained to use the restraint; and

(i1) familiar with the child and if the child has a treatment plan, the child's treatment
plan; and

(d) shall train each staff member on how to intervene if another staff member fails to
follow correct procedures when using a restraint.

(4) (a) A congregate care program:

(1) may use seclusion if:

(A) the purpose for the seclusion is to ensure the immediate safety of the child or
others; and

(B) no less restrictive intervention is likely to ensure the safety of the child or others;
and

(i) may not use seclusion:

(A) for coercion, retaliation, or humiliation; or
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870 (B) due to inadequate staffing or for the staff's convenience.

871 (b) While a child is in seclusion, a staff member who is familiar to the child shall
872  actively supervise the child for the duration of the seclusion.

873 (5) Subject to the office's review and approval, a congregate care program shall
874  develop:

875 (a) suicide prevention policies and procedures that describe:

876 (1) how the congregate care program will respond in the event a child exhibits

877  self-injurious, self-harm, or suicidal behavior;

878 (i) warning signs of suicide;

879 (i11)) emergency protocol and contacts;

880 (iv) training requirements for staff, including suicide prevention training;

881 (v) procedures for implementing additional supervision precautions and for removing

882  any additional supervision precautions;

883 (vi) suicide risk assessment procedures;

884 (vii) documentation requirements for a child's suicide ideation and self-harm;

885 (viii) special observation precautions for a child exhibiting warning signs of suicide;
886 (ix) communication procedures to ensure all staff are aware of a child who exhibits

887  warning signs of suicide;

888 (x) a process for tracking suicide behavioral patterns; and
889 (xi) a post-intervention plan with identified resources; and
890 (b) based on state law and industry best practices, policies and procedures for

891  managing a child's behavior during the child's participation in the congregate care program.

892 (6) (a) A congregate care program:
893 [@)] (1) [whennototherwiseprohibitedbytaw]| subject to Subsection (6)(b), shall

894  facilitate weekly confidential [eommunteation] voice-to-voice communication between a child

895 and the child's parents, guardian, foster parents, and siblings, as applicable;
896 [tb)] (i1) shall ensure that the communication described in Subsection (6)(a)(i)

897  complies with the child's treatment plan, if any; and
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[te)] (iii)) may not use family contact as an incentive for proper behavior or withhold
family contact as a punishment.

(b) For the communication described in Subsection (6)(a)(i), a congregate care

program may not:

(1) deny the communication unless state law or a court order prohibits the

communication; or

(i1) modify the frequency or form of the communication unless:

(A) the office approves the modification; or

(B) state law or a court order prohibits the frequency or the form of the

communication.

Section 5. Section 62A-2-126 is enacted to read:

62A-2-126. Youth transportation company registration.

(1) The office shall establish a registration system for youth transportation companies.
(2) The office shall establish a fee:

(a) under Section 63J-1-504 that does not exceed $500; and

(b) that when paid by all registrants generates sufficient revenue to cover or

substantially cover the costs for the creation and maintenance of the registration system.

(3) A youth transportation company shall:

(a) register with the office; and

(b) provide the office:

(i) proof of a business insurance policy that provides at least $1,000.000 in coverage:

and

(11) a valid business license from the state where the youth transportation company is

headquartered.
(4) In accordance with Title 63G, Chapter 3, Utah Administrative Rulemaking Act, the

office shall make rules to implement this section.
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