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AN ACT to repeal 146.38 (3) (d) and 146.38 (3) (¢);renumber and amend 146.38 (1) (b), 907.01 and 907.02;
to amend 146.38 (1m), 146.38 (2), 146.38 (3) (intro.), 146.38 (3) (a), (b) and (c), 230.85 (3) (b), 802.10 (7), 809.103
(2) (a), 814.04 (intro.), 814.2@) (a), 907.03, 940.08 (1), 940.24 (1) and 940.295 (3) (a) 3tpanehte 146.38 (1)
(b) 1., 146.38 (1) (b) 2., 146.38 () 3., 146.38 (1) (b) 4., 146.38 (1) (bm), 146.38 (2m), 146.38 (3m), 146.38 (3t),
146.38 (6), 153.05 (3m), 893.555, 895.043 (6), 895.044, 895.045 (3), 895.046, 895.047, 904.16, 907.01 (3), 907.02
(2), 940.08 (3), 940.24 (3) and 940.295 (3) (arfrthe statutes:elating to: limiting noneconomic damages awarded
in actions against long—term care providers; actions against manufacturers, distributors, sellers, and promoters of cer
tain products; confidentiality of health care services reviews; use as evidence of information regarding health care
providers;reporting of quality indicators identifying individual hospitals; homicide or injury by negligent handling
of a dangerous weapon, explosives, or fire; criminal abuse of individuals at risk; criminal abuse and neglect of
patientsand residents; evidence of lay and expert witnesses; damages for frivolous claims; and punitive damage

awards.

The people of the state of Wisconsin, represented in
senate and assembly, do enact as follows:

SecTion 1. 146.38 (1) (b) of the statutes is renrum
bered146.38 (1) (b) (intro.) and amended to read:
146.38 (1) (b) (intro.) “Health care provider”

includesan-ambulance-service providaesdefined-in-s.
256.01(3),-an-emayency-medical- technician,-as-defined
256-01(9). means any of the following:

SECTION 2. 146.38 (1) (b) 1. of the statuteci®ated
to read:

146.38(1) (b) 1. A person specified ins. 146.81 (1)
(&) to (hp), (), or (s).

SecTioN 3. 146.38 (1) (b) 2. of the statutescigated
to read:

146.38(1) (b) 2. A facility, association, or business
entity, as specified in s. 146.81 (1) (i) to (q).

SecTioN 4. 146.38 (1) (b) 3. of the statutesci®ated
toread:

146.381) (b) 3. A person working under the supervi
sion of or in collaboration with a persepecified in subd.
1.

SecTioN 5. 146.38 (1) (b) 4. of the statutesci®ated
toread:

146.38(1) (b) 4. A parent, subsidigrgr afiliate
organizatiorof afacility, association, or business entity
asspecified in subd. 2.

SecTIoN 6. 146.38 (1) (bm) of thetatutes is created
to read:

146.38(1) (bm) “Incident or occurrencesport”
meansa written or oral statement thatrigade to notify
a person, gganization, or an evaluator who reviews or
evaluategheservices of health care providers or ¢legr
for such services of an incident, practice, or other situa

* Section 9911, WisconsIN STaTuTES 2009-10 : BEctive date of acts. “Every act and every portion of an act enacted by the legislatu
the governotrs partial veto which does not expressly prescribe the time when it tatssbill take ééct on the day after its date of publicati
asdesignated” by the secretary of state [the date of publication may not be more than 10 working days after the date of enactment].
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tion that becomes the subject of such a review or evalua
tion.

SecTioN 7. 146.38 (1m) of the statutes is amended to
read:

146.38 (1m) No person whaparticipates in the
reviewor evaluation of the services of health care provid
ersor-facilitiesor chages for such services may disclose
an incident or occurrence report oany information
acquiredin connectiorwith such review or evaluation
exceptas provided in sub. (3) or (3m)

SecTioN 8. 146.38 (2) of the statutes is amended to
read:

146.38(2) All personsprganizationspr evaluators
reviewingor-evaluatingwhether from one or moemnti
ties, who review or evaluatthe services of health care
providersin orderto help improve the quality of health
care,to avoid improper utilization of the services of
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146.38(3) (a) To the health care provider-orfacility
whoseservices are beingviewed or evaluated, upon the
requesf such provider-or-facility

(b) To any person with the consent of the health care
providerorfacility whose services are being revieveed
evaluated,;

(c) To the person requesting theview or evaluation,
for use solely for the purpose of improving the quatity
healthcare, avoiding the improper utilization of ther
vicesof health care providers-adacilities, and deter
mining the reasonable chges for such services;

SecTioN 12.146.38 (3) (d) of the statutes is repealed.

SecTion 13.146.38 (3) (e) of the statutes is repealed.

SecTioN 14. 146.38 (3m) of the statutes is created
read:

146.38(3m) (a) Information acquired in connection
with the review and evaluation of health care services

health care providers, or to determine the reasonable may be disclosed, and records of such reviewearsdua

chargesfor such serviceshall keep a record dheir
investigationsjnquiries, proceedings and conclusions.

No such record may be released to any person under Stize the review or evaluation

804.10(4) or otherwise except as provided in subof3)
(3m). No such record may be used in any civil or criminal
actionfor-personal-injuriesgainst the health care pro
vider or-facility or any other health care provigdeow
ever,except for incident or occurrence reports or records
from other persons, ganizations, or evaluators review
ing or evaluatindhealth care providers)formation, doe
umentsor records presentetliring the review or evalua
tion may not beconstrued as immune from discovery
unders. 804.10 (4) or use in any civil or crimiradtion

merelybecause they were so presented. Any person wha

testifiesduring or participates in the review or evaluation
may testify in any civil_orcriminal action as to matters
within his or her knowledge, but may not testify as to
informationobtained through his or her participation in
thereview or evaluation, nor as to argnclusion of such
reviewor evaluation.

SecTioN 9. 146.38 (2m) othe statutes is created to
read:

146.38(2m) An incident or occurrence report may
not be used in any civil or criminal action against a health
careprovider

SecTion 10. 146.38 (3)(intro.) of the statutes is
amendedo read:

146.38(3) (intro.) Information acquired in connec
tion with the review and evaluation of health care ser

tion may bereleased, in statistical form with the consent
of the person authorizing or with the authority to autho
Information disclosed or
recordsreleased under this subsection shall not reveal the
identity of any patient except as permitted under s.
146.82.

(b) Information acquired in connection with the
reviewor evaluation of health care services may be dis
closed,and the records of such a review or evaluation
released{o any of the following personwiith the con
sentof the person authorizingr with the authority to
authorizethe review or evaluation:

1. The employer of a health cgseovider as defined
in sub. (1) (b) 1. and 3.

2. The parent, subsidigrgr afiliate organizationof
a health care provideas defined in sub. (1) (b) 2.

3. The parent, subsidigrgr afiliate organizationof
theemployer of a health care providasdefined in sub.

(1) (b) 1. and 3.

SecTioN 15. 146.38 (3t) otthe statutes is created to
read:

146.38(3t) A record describednder sub. (2) or an
incidentor occurrence report disclosed either under sub.
(3) or (3m) orin violation of this section remains confi
dentialand may not be used in any civil or criminal action
againsthe health care provider or any other health care
provider.

SecTioN 16. 146.38(6) of the statutes is created to

vicesshall be disclosed and records of such review andread:

evaluationshall be released, with the identity of any
patient whose treatment is reviewed beimgthheld
unlessthe patient-has-granted-permission-to-disclose
identity except as permitted under s. 146.82the fol
lowing circumstances:

SecTioN 11. 146.38 (3) (a), (b) and (c) of tistatutes
areamended to read:

146.38(6) Health care provider specificformation
acquiredby an administrativegency in order to help
improvethe quality of health care, to avoid the improper
utilization of services ofhealth care providers, or to
determinethe reasonable cliges for health care services
is exempt from inspection, copying, or receipt under s.
19.35(2).
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SecTioN 17. 153.05 (3m) of the statutes is credied
read:

153.05(3m) The entity under contract under sub.
(2m) (a) may report quality indicators identifying indi
vidual hospitals based on data the entity collectder
this subchapter

SecTioN 18. 230.85 (3) (b) of the statutes is amended
to read:

230.85(3) (b) If, after hearing, the division of equal
rights finds that the respondent did not engageptin
threatena retaliatory action it shall order teemplaint
dismissed. The division of equal rightshall order the
employee’sappointing authority to insert a copy of the
findings and orders into themployees personnel file

and, if the respondent is a natural person, order the

respondent’'appointing authority to insert such a copy
into the responderg’personnel file. If the division of

equalrights finds by unanimous vote that the employee

filed a frivolouscomplaint it may order payment of the
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andunder42 USC 198&nd to pay the balance to the
plaintiff.

SecTion 23.893.555 of the statutes is created to read:

893.555 Limitation of damages; long—-term cae
providers. (1) In this section:

(a) “Long-termcare provider” means any of the-fol
lowing:

1. An adult family home, as defined in s. 50.01 (1).

2. Aresidential care apartment complex, as defined
in s. 50.01 (1d).

3. A community—based residential faciligs defined
in's. 50.01 (19g).

4. A home health agencgsdefined in s. 50.01 (1r).

5. A nursing home, as defined in s. 50.01 (3).

6. A hospice, as defined in s. 50.90 (1).

(b) “Noneconomic damages” has the meaning given
in's. 893.55 (4) (a).

(2) Except as provided in sub. (3), an action to
recoverdamages for injurgrising from any treatment or

respondent’seasonable actual attorney fees and actual operationperformed byor from any omission bg long—
costs. Payment may be assessed against either thdermcare providerregardless of the theory on whitte

employeeor the employesg’attorney or assessed so that
the employee and the employseittorney each pay
portion. To find a complaint frivolous the division of
equalrights must find that s. 802.05 (2) or 895.0v%%
beenviolated.

SecTioN 19. 802.10 (7) of the statutes is amentted
read:

802.10(7) =ancTions. Violations of a scheduling or
pretrial order are subject to ss. 802.05, 804-12, and
805.03.and 895.044

SectioN 20. 809.103 (2) (a) of the statutes is
amendedo read:

809.103(2) (a) Is frivolous, as determined under s.
802.05(2) or 895.044

SecTion 21. 814.04 (intro.) of the statutes is
amendedo read:

814.04 Items of costs. (intro.) Except as provided

actionis based, shall be commenced within the later of:

(@) Three years from the date of the injury

(b) One year from the date the injury was discovered
or, in the exercise of reasonaldéigence should have
beendiscovered, except that an action may not be-com
mencedunder this paragraph more thagears from the
dateof the act or omission.

(3) If a long-term care provider conceals from a
patienta prior act or omission of the provider that has
resultedin injury to the patient, an action shall be eom
mencedwithin oneyear from the date the patient disecov
ers the concealment,dn the exercise of reasonable-dili
genceshould have discovered thencealment or within
the time limitation provided by sub. (2), whichever is
later.

(4) The total noneconomic damages recoverable for
bodily injury arising from care or treatment performed,

in ss. 93.20, 100.195 (5m) (b), 100.30 (5m), 106.50 (6) or from any omission, by a long—-term cgueovider

(i) and (6m) (a),11.397 (2) (a), 15.80 (9), 281.36 (2) (b)
1.,767.553 (4) (d), 769.31802.05, 814.245, 895.035
(4), 895.044,895.443 (3), 895.444 (2), 895.448),
895.446(3), 895.506, 943.212 (2) (b), 943.245 (2) (d),
943.51(2) (b), and 995.10 (3), when allowed costs shall
be as follows:

includingany action or proceeding based on contribution
or indemnification and any action for a claim by a person
otherthan the injured person for noneconomic damages
recoverabldor bodily injury, may not exceed the limit
unders. 893.55 (4) (d) for eaaytcurrence on or after the
effective date of this subsection .[LRB inserts date],

SecTioN 22.814.29 (3) (a) of the statutes is amended from all long—term cargroviders and all employees of

to read:
814.29(3) (a) A request for leave to commence or
defendan action, proceeding, writ of error or appeal

without being required to pay fees or costs or to give

securityfor costs constitutes consent of théaatt and
counseffor theaffiant that if the judgment is in favor of

long-termcare providers acting within the scope of their
employmeniand providing long—termare services who
arefound negligent.

(5) A courtin an action tried without a jury shall make
afinding as to noneconomic damages without regard to
thelimit under s. 893.55 (4) (d). If noneconomic dam

theaffiant the court may order the opposing party to first agesin excess of the limit are found, the court shall make
pay the amount of unpaid fees and costs, including attor anyreduction required under s. 895.045 and shall award
neyfees under ss. 802.05-a804.12 (1) (c). and 895.044 as noneconomic damagehe lesser of the reduced
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amountor the limit. If anaction is before a juryhe jury (b) The party or the party’attorney knewor should
shallmake a finding as to noneconomic damages without haveknown, that the action, special proceeding, counter
regardto the limit under s. 893.55 (4) (d). titfe jury finds claim, defense, cross complaint, or appeal wibkout
that noneconomic damages exceed the limit, the jury anyreasonable basis in law or equity amwlild not be
shallmake any reduction required under s. 895.045 andsupportedoy a good faith gument for an extension,
the court shall award as noneconomic damages the lessemodification,or reversal of existing law
of the reduced amount or the limit. (2) Upon either partg motion made at any time dur
(6) Notwithstanding the limits on noneconomic dam ing the proceedin@r upon judgment, if a court finds,
agesunder this section, damages recoverable against uponclear anctonvincing evidence, that sub. (1) (a) or
long—-termcare providerand an employee oflang-term  (b) applies to an action or special proceediommenced
care provider acting within the scope of his or her or continued by a plainfior a counterclaim, defense, or
employmentndproviding long-term care services, for  crosscomplaint commenced, used, or continued by a
wrongful death are subject to the limit under s. 895.04 defendantthe court:
(4). If damages in excess of the limit unde_r S. 8954(_)4 (@) May, if the party served with the motion with
arefound, the courshall make any reduction required draws,or appropriately corrects, the action, speciat pro
unders. 895.045 gnd shall award the lesser of the reduce%eeding, counterclaim, defense, or cross complaint
amountor the limit under s. 895.04 (4). _ ~ within 21 days afteservice of the motion, or within such
(7 Damagesecovgrable under this section against other period as the court may prescrilaayard to the
along—term care provideand an employee of a long— a1ty making the motion, as damages, the actual costs
term care provider acting within trecope of his or her i, rredby the party as a result of the action, special pro
employmen@nd providing long-term care services, aré qoqqing, counterclaim, defensepr cross complaint,
subject to_the provisions of s. 895'0.45' o including the actual reasonable attorney fees the party
(5.3) Evidence of any compensation for bodily injury incurred,including fees incurred in ardispute over the
receivedfrom sources other than the defendant to-com applicationof this section. In determining whether to

gg{i](‘;‘r?:g?gcgl\z?g:rﬁqfaoretshm?orlnr{gnlli 'zniim'ss'b_l?em award,and the appropriate amouaf, damages under
9 9'g oy this paragraph, the court shall takéo consideration the

care provider Thls section does not Ilmhesubst_antlve timely withdrawal or correction made by the p ed
or procedural rights of persons who have claims basedWith ihe motion )

uponsubrogation. : : :
SecTioN 23m. 895.043 (6) of the statutes is created . (0) . Shall, if a withdrawal or corrchann.der par(a) .
to read: is not timely made, award to the party making the motion,

asdamages, the actual costs incurred by the party as a
result of the action, special proceeding, counterclaim,
defensepr cross complaint, includirtlpe actual reasen

895.043(6) LIMITATION ONDAMAGES. Punitive dam
agesreceived by the plainfilmay not exceed twice the
amountof any compensatory damages recovered by the . : ;
plaintiff or $200,000, whichever is greatérhis subsec gble attorney fegs the party mcurr(_ed, _mcludmg fees
tion does not apply to a plairftiéeeking punitive dam |_ncurred|n any dispute over the applicatiofthis see
agesfrom a defendant whose actions under sub. (3) 1o"- _
includedthe operation of a vehicle, including a motor (3) If a party makes a motion under sub. (2), a copy
vehicleas defined under s. 340.01 (35), a snowmobile asOf that motion and a notice of the date of the hearing on
definedunder s. 340.01 (58a), an all-terrain vehicle as thatmotion shall be served on any party who is not repre
definedunder s. 340.0(2g), and a boat as defined under Senteddy counsel only by personal servimeby sending
30.50(2), while under the influence of an intoxicanato ~ themotion to the party by registered mail.

degreethat renderedhe defendant incapable of safe (4) If an award under this section idimhed upon
operationof the vehicle.In this subsection, “intoxicant” ~ appealthe appellate court shall, upon completion of the
hasthe meaning given in s. 30.50 (4e). appealremand the actioto the trial court to award dam

SecTioN 28. 895.044 of the statutes is created to read: agesto compensate the successful party for the actual rea

895.044 Damages for maintaining certain claims ~ sonableattorney fees the party incurred in the appeal.
and counterclaims. (1) A party or a partg attorney (5) If the appellate court finds that sub. (1) (a) or (b)
may be liable forcosts and fees under this section for appliesto an appeal, the appellate court shall, upon
commencingusing, or continuing an action, specialpro  completionof the appeal, remand the action to the trial
ceeding, counterclaim, defensegross complaint, or  courtto award damages to compensate the successful
appealo which any of the following applies: partyfor all the actual reasonable attorney fees the party

(a) The action, special proceeding, counterclaim, incurredin the appeal. An appeal is subject to thib
defense,cross complaint, or appeal was commenced, sectionin its entirety ifany element necessary to succeed
used,or continued in bad faith, solefgr purposes of  onthe appeal is supported solely by aguanent that is
harassingr maliciously injuring another describedunder sub. (1) (a) or (b).



January 2011 Special Session
Senate Bill 1

_5_

2011 Wisconsin Act 2

(6) The costs and fees awarded under subs. (2), (4)bility for thedamages to the injured party is limited to that
and(5) may be assessed fully against the party bringing productdefendans percentage of responsibility for the

theaction, special proceedingross complaint, defense,
counterclaimpr appeabr the attorney representing the
party, or both,jointly and severallyor may be assessed

damageso the injured party
(e) If the injured party is not barred from recovery
underpar (b), the fact that the injured padytausal

sothat the party and the attorney each pay a portion of theresponsibilityfor the injury is greater than an individual

costsand fees.

(7) This section does not apply to criminal actions or
civil forfeiture actions. Subsection (5) does not apply to
appealsinder s809.107, 809.30, or 974.05 or to appeals
of criminal or civil forfeiture actions.

SecTioN 29. 895.045 (3) of the statutéscreated to
read:

895.0453) ProbucTLIABILITY. (@) In an action by

productdefendans responsibility for the damages to the
injuredparty does not bar the injured party from recever
ing from that individual product defendant.

(f) This subsection does not apply to actions based on
negligenceor a breach of warranty

SecTioN 30. 895.046 of the statutes is created to read:

895.046 Remedies against manufactwers, dis
tributors, sellers, and pomoters of products. (1) Der

any person to recover damages for injuries caused by aytions. In this section:

defectiveproduct based on a claim of strict liabilitiie
factfinder shall first determine if the injured party has the
right to recover damages.ooso, the fact finder shall
determinewhat percentage of the total causal responsi
bility for the injury resulted from the contributory negli
genceof the injured personyhat percentage resulted
from the defective condition of the product, and what per
centageesulted from the contributory negligence of any
otherperson.

(b) If the injured partys percentage of total causal
responsibilityfor the injury is greater than the percentage
resultingfrom the defective condition of the product, the
injured party may not, based on the defect in the product,
recover damages from the manufactyrelistributor
seller,or any other person responsible for placing the
productin the stream of commerce.

(c) If the injured partys percentage of total causal
responsibility for the injury is equal to or less than the
percentageesulting from the defective condition of the
product,the injured party may recover but th@mages
recoveredy theinjured party shall be diminished by the
percentagattributed to that injured party

(d) If multiple defendantare alleged to be responsi
ble for the defective condition of the product, and the
injured party is not barred from recovery under. gbJ,
the fact finder shall determine the percentage of causal
responsibilityof each product defenddior the defective
conditionof the product. The judge shall thewltiply
thatpercentage of causal responsibility of epofduct
defendanfor the defective condition of the product by
the percentage of causal responsibility for the injury to

(a) “Claimant” means person seeking damages or
other relief for injury or harm to a person or property
causedy or arising from a product, ompgrson on whose
behalfa claim for such damages or other religfdserted.

(b) “Relevant production periodfmeans the time
periodduring which the specific product thaitegedly
causeda claimans injury orharm was manufactured,
distributed sold, or promoted.

(2) AppLicaBILITY. This section applies to all actions
in law or equity in which a claimant alleges that the
manufacturerdistributor seller or promoter of a product
is liable for an injury or harm to a person operty
including actions based on allegations that the design,
manufacture,distribution, sale, or promotion of, or
instructionsor warnings aboug product caused or con
tributedto a personal injury or harm to a persompap
erty, a private nuisance, or a public nuisance, and to all
relatedor independent claims, including unjust enrich
ment,restitution, or indemnification.

(3) REMEDY WITH SPECIFICPRODUCT IDENTIFICATION.
Except as provided in sub. (4), the manufactutistrib-
utor, seller or promoter of a product may be held liable
in an action under sub. (2) only if the claimant proves, in
additionto any other elements required to prove his or her
claim, that the manufacturedistributor seller or pre
moter of a product manufactured, distributed, sold, or
promotedthe specific product alleged to have caused the
claimant’sinjury or harm.

(4) REMEDY WITHOUT SPECIFICPRODUCTIDENTIFICA-
TION. Subject to sub. (5), if a claimant cannot meet the

the person attributed to the defective product. The result burdenof proof under sub. (3)he manufacturedistrib-

of that multiplication is the individual product defen
dant'spercentagef responsibility for the damages to the
injuredparty A product defendant whose responsibility
for the damages to the injured party ispggtcent or more

of the total responsibility for the damages to the injured
partyis jointly and severally liable for all of the damages
to the injured party The responsibility of a product
defendantwhose responsibility for the damages to the
injured party is less than 51 percent of the total responsi

utor, seller or promoter of a product may be held liable
for an actionunder sub. (2) only if all of the following
apply:

(a) The claimant proves all of the following:

1. That no other lawful process exifts the claimant
to seek any redress from any other peifaorihe injury
or harm.

2. That the claimant has $efed an injury or harm
thatcan be caused only by a manufactured product-chem
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ically andphysically identical to the specific product that
allegedlycaused the claimastinjury or harm.
3. That themanufacturerdistributor seller or pro
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avoided by the adoption ofa reasonable alternative

designby the manufacturer and the omission of the-alter
nativedesign renders the product not reasonably safe. A

moter of a product manufactured, distributed, sold, or productis defectivebecause of inadequate instructions or
promoteda complete integrated product, in the form used warningsonly if the foreseeable risks of harm posed by

by the claimant or to which the claimant wagposed,
andthat meets all of the following criteria:

a. Is chemically and physically identical to the spe
cific product that allegedly caused the claimsaintjury
or harm.

the product could have been reduced or avoided by the
provisionof reasonable instructions or warnings by the
manufacturerand the omission of the instructions or
warningsrenders the product not reasonably safe.

(b) That the defective condition rendered the product

b. Was manufactured, distributed, sold, or promoted unreasonablgangerous to persons or property

in the geographic market where the injury or harm is

allegedto have occurred duringe time period in which
the specific product that allegedly caused the clainsant’

(c) That the defective condition existed at the time the
productleft the control of the manufacturer
(d) That the product reached the user or consumer

injury or harm was manufactured, distributed, sold, or without substantial change in the conditionahich it

promoted.

c. Was distributed or sold without labeling or any-dis
tinctive characteristic thaidentified the manufacturer
distributor,seller or promoter

wassold.

(e) That the defective condition wasause of the
claimant'sdamages.

(2) LIABILITY OF SELLERORDISTRIBUTOR. (&) A seller

(b) The action names, as defendants, those manufacor distributor of a product is not liable based on a claim

turersof a product who collectivelgnanufactured at least

of strict liability to a claimant unless the manufacturer

80 percent of all products sold in this state during the rele would be liable under sub. (1) and any of the following

vantproductionperiod by all manufacturers of the prod

uct in existence during the relevant production period

applies:
1. The claimant proves by a preponderasfabe evi

thatare chemically identical to the specific product that dencethat the seller or distributor hasntractually

allegedlycaused the claimastinjury or harm.
(5) LimiTaTioN ON LIABILITY. No manufacturedis-
tributor, seller or promoter of a product is liable under

sub.(4) if more than 25 years have passed between the

datethat the manufacturedistributor seller or promoter
of a product lastnanufactured, distributed, sold, or pro
motedthe specific product chemically identical to the
specific product that allegedly caused tb&imants
injury and the date that the claimantause of action
accrued.

(6) APPORTIONMENTOF LIABILITY. If more than one
manufacturerdistributor seller or promoter of a product
is found liable for the claimar#t’injury or harm under
subs.(4) and (5), the court shall apportion liabiliynong

assumedne of the manufacturerduties to manufac
ture, design, orprovide warnings or instructions with
respecto the product.

2. The claimant proves by a preponderaofdbe evi
dencethat neither the manufacturer nor its insurer is sub
jectto service of process within this state.

3. A court determines that the claimant would be
unableto enforce a judgment against the manufacturer or
its insurer

(b) The court shall dismiss a product seller or distrib
utor as adefendant based on péa) 2. if the manufacturer
or its insurer submits itself to the jurisdiction of the court
in which the suit is pending.

(3) Derensks. (a) If the defendant proves by clear

thosemanufacturers, distributors, sellers, and promoters, andconvincing evidence that at the time of the injury the

but that liability shall be several and not joint.

claimantwas under the influence of any controlkds

SecTioN 31. 895.047 of the statutes is created to read: stanceor controlled substance analog to the expeat

895.047 Product liability. LiABILITY OF

1)

hibited under s. 346.63 (1) (a), or had an alcotmt

MANUFACTURER. In an action for damages caused by a centrationas defined in s. 340.01 (1v), @08 or more,

manufacturegbroduct based on a claim of strict liability
a manufacturer idiable to a claimant if the claimant
establisheasll of the following by a preponderance of the
evidence:

thereshall be aebuttable presumption that the claimant’
intoxicationor drug use was the cause of his orilhjeiry.

(b) Evidence that the product, at the time of sale,
compliedin material respects with relevant standards,

(a) That the product is defective because it contains conditions,or specifications adopted or approved by a
amanufacturing defect, is defective in design, or is defec federal or state law axgency shall create a rebuttable

tive because of inadequate instructionsvarnings. A

productcontains a manufacturing defect if the product

presumptiorthat the product is not defective.
(c) The damages for which a manufactusetler or

departsrom its intended design even though all possible distributorwould otherwise be liable shall be reduced by

carewas exercised ithe manufacture of the product. A
productis defective in desigii the foreseeable risks of

the percentage of causal responsibility for the clainsant’
harmattributable to the claimastmisuse, alteration, or

harmposed by the product could have been reduced ormodificationof the product.
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(d) The court shall dismiss the claimangction SecTioN 33. 907.01 of the statutes is renumbered
underthis section if the damage was caused by an-4nher 907.01(intro.) and amended to read:
entcharacteristic of the product that would be recognized  907.01 Opinion testimony by lay witnesses.
by an ordinary person with ordinary knowledge common (intro.) If the witnesss not testifying as an expert, the
to the community that uses or consumes the product. witness’stestimony in the form of opinions orferences
(e) A seller or distributor of a product is not liable to is limited to those opinions or inferences which-arefatio
a claimant for damages if the seller or distributor receives nally all of the following:
the product in a sealed container and has no reasonable (1) Rationallybased orthe perception of the withess
opportunityto testor inspect the product. This paragraph andhelpful
doesnot apply ifthe seller or distributor may be liable (2) Helpfulto a clear understanding of the witness’
undersub. (2) (a) 2. or 3. testimonyor the determination of a fact in issue.
(4) SUBSEQUENTREMEDIAL MEASURES. In an action SecTion 34. 907.01(3) of the statutes is created to
for damagegaused by a manufactured product based onread:
aclaim of strict liability evidence of remedial measures 907.01(3) Not basean scientific, technical, or other
takensubsequent to the sale of the product is not admissi specializedknowledge within the scope of a witness
ble for thepurpose of showing a manufacturing defect in unders. 907.02 (1).
theproduct, a defect in the design of the product, oraneed SecTtion 34m. 907.020f the statutes is renumbered
for a warning or instruction. This subsection does 907.02 (1) and amended to read:
prohibitthe admission of such evidence to show areason  907.02(1) If scientific, technical, or other special
ablealternative design that existatithe time when the izedknowledge will assist the trier of fact to understand
productwas sold. the evidence or to determine a fact in issue, a witness
(5) Time umiT. In anyaction under this section, a qualified as anexpert by knowledge, skill, experience,
defendanis not liable to alaimant for damages if the training,or education, may testify thereto in the form of
productalleged to have caused the damage was manufacan opinion or otherwise, if the testimony is based upon
tured15 years or more before the claim accrues, unlesssufficient facts or data, the testimony is the product of
the manufacturer makes a specifapresentation that the reliable principles and methods, and the witndéss
productwill last for a period beyondl5 years. This sub  appliedthe principles and methods reliably to the facts of
sectiondoes not apply to an action based on a claim for the case
damagegaused by a latent disease. SecTion 37. 907.02(2) of the statutes is created to
(6) INaPPLICABILITY. This section doesot apply to read:
actionsbased on a claim of negligence or breach of war 907.02(2) Notwithstanding sub. (1), the testimony of

ranty. anexpert witness may not be admitted if the expart
SecTionN 32. 904.16 of the statutes is created to read: nessis entitled to receive any compensation contingent
904.16 Health care reports. (1) In this section: onthe outcomef any claim or case with respect to which
(a) “Health care provider” has the meaning given in thetestimony is being 6dred.

S.146.38 (1) (b). SecTioN 38. 907.03 of the statuteds amended to
(b) “Regulatory agency” means the department of read:

regulationand licensing or the division within tidepart 907.03Bases of opinion testimony by expertsThe

mentof health services that conducts quadigsurance  factsor data in the particular case upon which an expert

activitiesrelated to health care providers. basesan opinion or inference may be those perceived by

(2) Except as provided in sub. (3), the following may or made known to the expert at or before the heaiihg.
not be used as evidence in a civil or criminal action of a type reasonably relied upon by experts in the particu

broughtagainst a health care provider: lar field in forming opinions or inferences upon e

(a) Reports that a regulatory agency requires a healthject, the facts or data need not be admissible in evidence
care provider to give or disclose to thaégulatory in order for the opiniomr inference to be admitted. Facts
agency. or data that are otherwise inadmissible may not be dis

(b) Statements of, or records of interviews with, closedto the jury by the proponent of the opinion or infer
employee®f a health care provider related to the regula enceunless thecourt determines that their probative
tion of the health care provider obtained by a regulatory valuein assisting the jury to evaluate the exgaspinion
agency. or_inference substantially outweighs theirejudicial

(3) This section does not prohibit the use of the effect
reports,statements, and records described in sub. (2) in  SecTion 39. 940.08 (1) of the statutes is amentizd
any administrative proceeding conducted by a regulatory read:
agency. This section does not apply reports protected 940.08(1) WhoeverExcept as provideih sub. (3),
unders. 146.997. whoevercauses the death of another human beintdoy
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explosivesor fire is guilty of a Class G felony

SectioN 40. 940.08(3) of the statutes is created to
read:

940.08(3) Subsection (1) does not apply to a health
careprovider acting within the scope of his or her practice
or employment.

SecTioN 41. 940.24 (1) of the statutes is amentted
read:

940.24(1) WhoeverExcept as provideih sub. (3),
whoevercausedodily harm to another by the negligent

_8_

negligentoperation or handling of a dangerous weapon,
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inadvertencyprdinary negligence, or good faith ermor
judgmentor discretion.

SecTioN 45. Initial applicability .

(1) CrivEs. The treatment of sections 940.08 (1) and
(3), 940.24 (1) and (3), and 940.295 (3) (a) 3. and (am)
of the statutes first applies to acts or omissions committed
onthe efective date of this subsection.

(2) DISCLOSUREAND RELEASE OF RECORDSOR INFOR-
MATION. The treatment of sectid®6.38 (1m), (2), (3) (d)
and (e), and (3m) of the statutes first applies to disclo
sures or releasaxccurring on the éctive date of this

operationor handling of a dangerous weapon, explosives subsection.

or fire is guilty of a Class | felony

SECTION 42. 940.24(3) of the statutes is created to
read:

940.24(3) Subsection (1) does not apply to a health
careprovider acting within the scope of his or her practice
or employment.

SecTION 43. 940.295 (3) (a) 3. of the statutes is
amendedo read:

940.2953) (a) 3. -Abuseg&xcept as provided in par
(am),abuseswith negligence, or neglects a patient or a
resident.

SecTioN 44. 940.295 (3) (am) of the statutés
createdo read:

940.295(3) (am) Paragraph (& does not apply to
a health care provider acting in the scope of hisar
practiceor employment who commits an act or omission
of mere indiiciency, unsatisfactory conduct, or failure in
good performance as the result of inabililgcapacity

(3) UsSEOFRECORDSORINFORMATION. The treatment
of section 146.38 (2nd (2m) of the statutes first applies
to use of records or information on théeetive date of
this subsection.

(4) Bvipence. The treatment of section 904.16taé
statutesfirst applies to health care provideeports
received,and statements of, or records of interviews
with, employees of a health care provider obtaired,
the effective date of this subsection.

(5) GviL AcTIONS. The treatment of sections 230.85
(3) (b), 802.10 (7), 809.103 (2) (a), 814.04 (intro.),
814.29 (3) (a), 895.043 (6), 895.044, 895.045 (3),
895.046,895.047 and 907.03 of the statutes, the reaum
beringand amendment of sections 907.01 and 907.02 of
the statutes, and the creation of sections 907.0ar{8)
907.02(2) of the statutes first apply to actions or special
proceedingshat are commenced on théeetive date of
this subsection.




